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In the Court of Appeals of the District of Columbia. 


No. 2517. 

District of Columbia, Appellant, 

vs. 

Elizabeth J. Harper. 


a Supreme Court of the District of Columbia. 

At Law. No. 53547. 

Elizabeth J. Harper, Plaintiff, 

vs. 

District of Columbia and The Washington Terminal Com¬ 
pany, a Corporation, Defendants. 

United States of America, 

District of Columbia, ss: 

Be It Remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at th^ 
times hereinafter mentioned, the following papers were filed and 
proceedings had, in the above-entitled cause, to wit: 


1 Declaration. 

Filed May 31, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53647. 

Elizabeth J. Harper, Plaintiff, 

vs. 

District of Columbia and The Washington Terminal Com¬ 
pany. a Corporation, Defendants. 

The plaintiff. Elizabeth J. Harper, sues the defendants, the Dis¬ 
trict of Columbia and The Washington Terminal Company corpo¬ 
rations, for that on to wit the 22nd day of November, 1909. the de¬ 
fendant the District of Columbia had municipal control and juris¬ 
diction over, and was charged with the duty of maintaining in a 
reasonably safe condition a certain thoroughfare, street and sidewalk 
1—2517a 
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known as H street, Northeast, at a certain point on said street be¬ 
tween North Capitol street and Second street, Northeast, in the city 
of Washington, District aforesaid, over and above which the defend¬ 
ant The Washington Terminal Company, had erected or caused to 
be erected, and maintained a certain viaduct, bridge or causeway, 
for the carriage of trains over and above said street, said defendant 
being charged with the duty of so maintaining said viaduct, bridge 
or causeway in such reasonably safe condition as not to do injury to 
pedestrians or persons lawfully passing over and upon said H street; 
but the said defendants did not nor would regard their said duty in - 
the premises, but on the day and year last aforesaid, and for a long 
time prior thereto, the said defendants suffered and permitted 

2 excrement, offal, slop, water, drainage moisture and slime to 
seep through the abutments of said bridge, viaduct or cause¬ 
way down and upon the said H Street at the point aforesaid, that the 
said excrement, offal, slop, moisture, drainage, and slime formed a 
slippery and dangerous place on said sidewalk, of which the de¬ 
fendants, and each of them had notice and knowledge, whereby it 
became and was the duty of each of said defendants to provide for 
the prompt and immediate removal of the same, but said defendants 
carelessly and negligently failed to remove or cause the same to be 
removed and so suffered and permitted the same to be and remain 
upon said sidewalk to the danger of persons lawfully passing over 
and along said street, and the plaintiff while passing over and upon 
the said street and while exercising due care for her safety and 
without warning, notice or knowledge of the existence of said dan¬ 
gerous condition to wit, on the day and year aforesaid, said plaintiff 
slipped, in and upon the said substance and was precipitated, thrown 
or fell to and upon the said street or sidewalk, whereby she wa.- 
bruised, wounded and severely injured in and about the left side, 
body shoulder and leg, and her left wrist severely sprained, the left 
ulna at the wrist dislocated and the radius of said arm fractured, 
from which injuries the plaintiff suffered and will hereafter suffer 
great pain, nervous shock and permanent nervous derangement, and 
is permanently injured so as to be prevented from performing her 
customary business, occupation, domestic work, and earning her 
usual income, salary, wages, pay and rewards, to wit, the sum of One 
hundred ($100.00) dollars, per month, which sum she has lost and 

will hereafter lose, together with the sum of Five Hundred 

3 ($500.00) dollars for surgical and medical attention and 
medicines expended in the effort to be cured, to the damage 

of the plaintiff of Ten Thousand ($10,000.00) dollars. 

2. And the plaintiff further sues the defendants to recover other 
damages for that on, to wit, the 22nd day of November, 1909, the 
defendant, the District of Columbia had municipal control and juris¬ 
diction over, and was charged with maintaining, in a reasonablv safe 
condition, a certain public thoroughfare, street and sidewalk, known 

H street Northeast, at a certain point on said street between North 
Capitol and Second Streets, Northeast, in the City of Washington * 
District aforesaid; and the said defendant, The Washington Termi¬ 
nal Company, haring before that time undertaken, to erect and con- 
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struct a certain viaduct, bridge and causeway, for the carriage of 
trains over and above said street, together with certain retaining walls 
of masonry abutting upon the two sides of said street at the point 
aforesaid, and said defendant being charged with the duty of con¬ 
structing and maintaining said viaduct, bridge and walls in such 
reasonably safe condition as not to accumulate, collect, gather to¬ 
gether and expel, throw and cast upon said sidewalk aforesaid any 
excrement, offal, refuse, water, moisture, drainage and slime so as 
to endanger persons lawfully passing over the said sidewalk by caus¬ 
ing the same to be and become slippery and otherwise dangerous to 
pedestrians; but the defendants and each of them wholly disre¬ 
garded and violated their respective duties in the premises, and the 
said defendant, The Washington Terminal Company, so carelessly 
and negligently constructed and maintained the said viaduct, cause¬ 
way, bridge and retaining walls, abutting as aforesaid, as 
4 that on the day and year hereinabove set out, and for a long 
time prior thereto, to-wit, for the period of four years, the 
said defendant, The Washington Terminal Company, so negligently 
and carelessly constructed and maintained its said viaduct, eausew r ay, 
bridge and retaining walls as to accumulate, collect, gather together 
and cast upon the said sidewalk aforesaid a continuous large quantity 
of excrement, offal, refuse, water, moisture, drainage and slime, so 
that the same formed a dangerous and slippery condition of the said 
sidewalk, whereof the defendant, the District of Columbia had no¬ 
tice, and whereby it became the duty of the said defendants and 
each of them to so carefully and prudently provide for the removal 
of same as not to endanger pedestrians and persons lawfully passing 
over the same by subjecting them to the probability of slipping and 
falling upon the said slime and substances aforesaid; but the de¬ 
fendants did not nor would regard their respective duties in the 
premises, but, on the day and year last aforesaid and for a long time 
prior thereto the said defendant, The Washington Terminal Com¬ 
pany so carelessly and negligently constructed and maintained its 
said viaduct, causeway, bridge and abutting walls aforesaid as that 
the same continuously accumulated, collected and gathered together 
a large quantity of excrement, refuse, offal, water, moisture, drain¬ 
age and slime and cast, and thereafter suffered and permitted the 
same to be and remain upon, the said sidewalk, in careless and 
negligent disregard of its duty aforesaid and to the menace and 
danger of the pedestrians and persons lawfully passing over the 
same; and the defendant, the District of Columbia, obligated and 
charged by law as aforesaid, and with full knowledge of the 
5 negligence and carelessness of its co-defendant aforesaid, on, 
to wit, the day and year last aforesaid and for a long time prior 
thereto, to wit, for four years, carelessly and negligently suffered 
and permitted the said excrement, offal, refuse, moisture, water and 
drainage aforesaid to be and remain upon the said sidewalk, as afore¬ 
said, so that the same became and was a menace to pedestrians and 
persons lawfully passing over the said sidewalk and likely to cause 
them to slip and fall and injure themselves thereon; and while the 
plaintiff, to wit, on the 22nd day of November, 1909, was carefully 
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walking and passing over the said sidewalk as she lawfully might, 
and while she was in the exercise of due care and caution for her 
safety, without negligence on her part and without notice or knowl¬ 
edge of the dangerous condition of the said sidewalk, by reason of its 
slippery and dangerous condition, and by reason of the negligence 
of each of the defendants as aforesaid and of the concurrence of said 
negligence of each of said defendants, she slipped, slid, fell and was 
cast and thrown upon said sidewalk, her feet being thereby forced 
and slid from under the weight of her body, and by reason of her 
said consequent fall, caused a* aforesaid by the negligence of each 
and both of the said defendants, as above set out, whereby she was 
bruised, wounded and severely injured in and about her left side, 
body, shoulder and leg and her left arm and wrist severely sprained, 
dislocated and fractured, so that the left ulna, at the wrist was dis¬ 
located and the radius of said arm fractured, and the left arm de¬ 
formed and the nerves thereof subjected to constant and permanent 
pressure and the ligaments thereof strained and stretched, and from 
the said injuries the plaintiff suffered and will hereafter 

6 suffer great pain, nervous shock and permanent nervous de¬ 
rangement and is permanently crippled in her said left arm 

and wrist and injured so as to be prevented from using her said 
left forearm and wrist and from performing her customary business, 
occupation and domestic work, and from earning her usual; income, 
salarv. wages, pay and rewards, to wit. the sum of One Hundred 
($100.00) dollars per month, which sum she has thereby lost and 
will hereafter lose, together with her time and money, to wit, the 
sum of $500.00 for surgical and medical attention and medicines in 
the effort to be cured of her said injuries, to the damage of the plain¬ 
tiff of Ten Thousand ($10,000.00) dollars. 

And the plaintiff claims the sum of Ten Thousand ($10,000.00) 
dollars damages, besides costs. 

8. And the plaintiff sues the defendant The Washington Termi¬ 
nal Company for that whereas, prior to the 22nd day of November. 
1909. the said defendant was authorized to erect, construct and 
maintain a certain viaduct, causeway and bridge for the carriage of 
railroad trains over and above TT Street, Northeast, in the Citv of 
Washington, District^ of Columbia, between North Capital Street 
and Second street. Northeast in said city, together with masonry 
walls abutting upon the north and south sides of said H street, be¬ 
tween said streets aforesaid, according to plans to be approved by 
the District of Columbia and the Commissioners thereof, and under 
the supervision of said District of Columbia and said Commission¬ 
ers; and whereas before said day and year hereinabove mentioned 
the said District of Columbia and said Commissioners aforesaid. a« 
) t kej might, had required the said defendant, to con- 

7 struct and erect said viaduct, causeway, bridge and abutting 
walls in such manner as to prevent the collection and seepage 

of excrement, offal, water, refuse, moisture and slime upon the 
sidewalk of said H street, at the point aforesaid, from and through 
the said viaduct, causeway, bridge and abutting walls, and particu¬ 
larly to so construct the same as to include and contain certain 
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detached walls in front of the said abutting walls of said point and 
certain gutters, drains, ditches and sluices at the foot of and near 
the same so as to prevent the How of excrement, offal, water, moist¬ 
ure and drainage upon the sidewalk of said H street, at said point, 
thereby rendering the said sidewalk free from said substances and 
safe and free from slippery and dangerous surfaces consequent upon 
the flow of said substances upon said sidewalk; it thereby became 
and was the duty of the said defendant to so erect and construct 
the said viaduct, causeway, bridge and abutting walls in accordance 
with such requirements and directions of the District of Columbia 
and said Commissioners, and otherwise to prevent the seepage 
through the said bridge, causeway, viaduct and abutting walls 
of excrement, offal, drainage, water, moisture and slime through 
the same so as to accumulate upon the said sidewalk and render the 
same slippery and dangerous to pedestrians and persons lawfully 
passing over the same; yet the said defendant, wholly disregarding 
its duty in the premises, failed and refused to so erect and construct 
the said walls, bridge, viaduct and causeway as required and directed 
bv the District of Columbia and the said Commissioners as afore¬ 
said, and on, to wit, the 27th day of January, 1907. erected the 
said bridge, causeway, viaduct and retaining walls without 

8 including or containing said detached walls, gutters, ditches, 
sluices and drains and otherwise carelessly and negligently 

constructed the same in such manner as to permit the seepage and 
How of said substances through the said walls and upon the said 
sidewalk as aforesaid, and the plaintiff says the erection and con¬ 
struction of the said viaduct, bridge, causeway and walls without 
such detached walls and without such gutters, ditches, sluices and 
drains and without otherwise preventing such seepage and flow 
aforesaid was a reckless, negligent and careless exercise of said de¬ 
fendant’s authority and license to erect and construct the same, and 
in consequence thereof there had accumulated upon said sidewalk a 
slimy, slippery and dangerous substance which so remained upon 
the same, so that on, to wit, the 22nd day of November. 1909, while 
the plaintiff was carefully passing and walking over the sidewalk on 
the north side of said H street, at the point aforesaid, and was ex¬ 
ercising due care for her safety, by the mere negligence of the said 
defendant in casting and throwing said substance on said sidewalk 
as aforesaid she unwittingly stepped upon the said substance and 
was thrown and precipitated to the ground and upon said sidewalk, 
her feet being by the said substance forced and slid from under the 
weight of her body, and by reason of her said consequent fall, caused 
as aforesaid; whereby she was bruised, wounded and severely injured 
in and about her left side, body, shoulder and leg and her left arm 
and wrist severely sprained, dislocated and fractured, so that the 
left ulna, at the wrist was dislocated and the radius of said arm frac¬ 
tured, and the left forearm deformed, and the nerves thereof 

9 subjected to constant and permanent pressure and the liga¬ 
ments thereof strained and stretched, and from the said in¬ 
juries the plaintiff suffered and will hereafter suffer great pain. 
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nervous shock and permanent nervous derangement and is perma¬ 
nently crippled in her said left arm and wrist, and injured so as to 
be prevented permanently from performing customary business, 
occupation and domestic work, and from earning her usual income, 
salary, wages, pay and rewards, to wit, the sum of One Hundred 
($100.00) dollars per month, which sum she has therebv lost and 
"ill hereafter lose, together with her time, sleep, rest and money, 
to wit. the sum of $500.00 for surgical and medical attention and 
medicines in endeavoring to be cured, to the damage of the plaintiff 
of Ten Thousand ($10,000.00) dollars. 

And the plaintiff claims the sum of Ten Thousand ($10,000.) 
dollars besides costs. 

4. And the plaintiff sues the defendant. The Washington Ter¬ 
minal Company, to recover other damages for that whereas, to wit, 
on the 22nd day of November, 1909, the said defendant was pos¬ 
sessed of a certain causeway, bridge and viaduct with abutting walls 
on H street, Northeast, between North Capitol Street and Seeond 
Street Northeast in the City of Washington, District of Columbia, 
which said IT street at the time of the committing of the grievances 
hereinaftei complained of was find still is a common public street 
and highway, yet the defendant well knowing the premises, whilst 
so possessed as aforesaid, on the day and year last aforesaid wrong¬ 
fully put and placed divers large quantities of excrement, offal, 
moisture-, water, drainage and slime in said street near its said 
bridge, viaduct and walls so that said street became slippery 
19 and dangerous therefrom, and wrongfully and injuriously 
kept and continued the same therein, without fixing or 
placing or causing to be fixed any signal or warning, to denote or 
show that the same were so there as aforesaid or that the same were 
dangerous as aforesaid, by means and in consequence of which the 
plaintiff, while lawfully passing and walking through and over said 
street and while exercising due care for her safety, accidental^ 
stepped upon the said excrement, offal, drainage, water and slime and 
was thereby thrown and precipitated to the ground and upon the 
sidewalk, her feet being by the said substance forced and slid from 
under the weight of her body, and by reason of her said consequent 
fall, caused as aforesaid; whereby she was bruised, wounded and 
severely injured m and about her left side, body, shoulder and leg 
and her left arm and wrist severely sprained dislocated and fractured' 
so that the left ulna, at the wrist, was dislocated and the radius of 
said arm fractured, and the left forearm deformed, and the nerves 
thereof subjected to constant and permanent pressure and the liga¬ 
ments thereof strained and stretched, and from the said injuries 
the plaintiff suffered and will hereafter suffer great pain, nervous 
shock and permanent nervous derangement and is permanentlv 
crippled in her said left arm and wrist and injured so as to he pre¬ 
sided permanently from performing her eustomarv business, occu¬ 
pation and domestic work, and from earning her usual income sal- 

mnn'r’/ir’ and reWards ’ wit » the sum of One Hundred 
($100.00) dollars per month, which sum she has therebv lost and 
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will hereafter lose together with her time, sleep, rest and money, 
to wit, the sum of $500.00 for surgical and medical atten- 
11 tion and medicines in endeavoring to be cured, to the damage 
of the plaintiff of Ten Thousand ($10,000.00) Dollars. 

And the plaintiff claims the sum of Ten Thousand ($10,000.) 
dollars besides costs. 


ARCHER & SMITH, 
Attorneys for Plaintiff. 


Plea. 

Filed June 20, 1911. 

* * * * * * * 

Now comes the defendant, the Washington Terminal Company, 
and for plea to the declaration in the above-entitled cause, and to 
each count thereof, savs that it is not guilty as alleged. 

GEORGE E. HAMILTON, 
Attorney far Washington Terminal Company. 

Jainder of Issue. 

Filed June 21, 1911. 

♦ * * * * * * 

The plaintiff joins issue with defendant, the Washington Terminal 
Company, on its plea filed herein. 

JAS. B. ARCHER, 

JNO. LEWIS SMITH, 
Attorneys for Plaintiff. 


12 Plea. 

Filed November 21, 1911. 

******* 

The defendant, the District of Columbia, for plea to the declara¬ 
tion, filed herein, savs it is not guiltv in manner and form as alleged. 

E. H. THOMAS (W. H. W.), 
Corporation Counsel for the District of Columbia. 

Joinder of Issue. 

Filed December 6, 1911. 

******* 

The plaintiff joins issue upon the plea of the defendant, District 
of Columbia. 

JAMES’ B. ARCHER, 

JNO. LEWIS SMITH, 
Attorneys for Plaintiff. 
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Motion to Advance. 

Piled March 12, 1912. 

* * ♦ * * % J|C 

And now comes the plaintiff, by her attorneys, and moves the 

Court to advance this cause for early hearing and for cause 

13 therefor says: 

«/ 

1. That Captain E. W. Markham, a material and neces- 
sar\ witness for the plaintiff, is Assistant Engineer Commissioner of 
the District of Columbia and is about to be transferred from the Dis¬ 
trict under army orders. 

2. Because of the age of the plaintiff under the circumstances of 
the case. 

ARCHER & SMITH, 
Attorneys for Plaintiff. 

E. H. Thomas & G. E. Hamilton, Esqs., Attorneys for Defendants: 

Gentlemen: Please take notice that the foregoing motion is cal¬ 
endared for hearing Friday. March 15, 1912. 

ARCHER & SMITH, 
Attorneys for Plaintiff. 

District of Columbia, To wit: 

James B. Archer, being first duly sworn on oath savs he is one of 
the attorneys for the plaintiff in the above entitled cause; that a ma¬ 
terial and, as he believes, indispensable witness for the plaintiff is 
the Assistant Engineer Commissioner of the District of Columbia. 
Captain E. W . Markham, of the l nited States Army; affiant is in¬ 
formed and believes and it is a matter of public knowledge that said 
witness has recently qualified for promotion in the Armv and is 
likely to be speedily ordered from duty at Washington at anv dav 
that the said witness is exclusively qualified to give certain vital 
evidence in this cause; that in giving said testimony it will be 
necessary for him, the said witness to refer to certain public 
14 documents of permanent record and which cannot be prac- 
ticablv available at any other place so that, in the belief of 
affiant said testimony cannot fairly be taken deposition de bene esse 
°* 0llt , of \ he D - lstnct with due advantage to the plaintiff’s case- 
affiant further says the plaintiff is 63 years of age and that her case 
was tried in the spring of 1911 and resulted in a verdict in her favor 
which was set aside by the Court. - 

JAMES B. ARCHER. 

Subscribed and sworn to before me this 12" day of March. 1912. 

f SEAL l ' SAMUEL H. WALKER, 

Notary Public, D. C. 
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Motion to Strike Out 3rd and 4 tli Counts of Declaration. 

Filed October 17, 1912. 

******* 

And now comes the defendant, the Washington Terminal Com¬ 
pany, and moves the court to strike from the declaration filed herein 
the third and fourth counts of same for the reason and upon the 
grounds that these two several counts against this defendant alone 
cannot be joined in the same declaration with counts numbers one 
and two of same, where the action is against defendant and its co¬ 
defendant the District of Columbia jointly; that plaintiff 
15 having elected to sue these two defendants jointly for the 
same cause of action is bound to declare against them jointly 
in each count of the declaration. 

HAMILTON, YEKKES & HAMILTON, 
Attorneys for Defendant Washington Terminal Company. 

Messrs. Archer & Smith, Attorneys for Plaintiff: 

Please take notice that the above motion will be submitted to the 
Justice presiding in Circuit Court No. 2, on Tuesday morning, 
October 22, 1912, at 10 o’clock A. M. or as soon thereafter as 
counsel can be heard. 

H., Y. & H., 

Attorneys for Defendant Washington Terminal Company. 

Accepted Oct. 1912. 

HAMILTON, YERKES & HAMILTON, 

Att’ys, &c., Atfys for Pl’t’ff. 

Motion for Leave to Withdraw Plea of Defendant The Washington 

Terminal Company. 

Filed October 21, 1912. 

******* 

Now comes the defendant, The Washington Terminal Company, 
and makes request of the Court, and moves that said defendant be 
allowed to withdraw its plea filed herein for the purpose of present¬ 
ing to the Court and moving that the Court strike from the declara¬ 
tion filed herein counts three and four of same declaration, and this 
for the reasons set out in the motion hereto attached, and which mo¬ 
tion will be submitted to the Court should the request be granted 
to withdraw the plea for the purpose stated. 

HAMILTON, YERKES & HAMILTON, 
Attorneys for Defendant Washington Terminal Company. 

Messrs. Archer & Smith, Attornevs for Plaintiff: 

Please take notice that the above motion will be submitted to the 
Justice presiding in Circuit Court No. 2, on Tuesday morning. 
2—2517a 
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October 22, 1912, at 10 o’clock A. M., or as soon thereafter as counsel 
can be heard. 

HAMILTON, YERKES & HAMILTON, 
Attorneys for Defendant Washington Terminal Company. 

Accepted Oct., 1912. 


Att’ys for Pl’t’ff. 


16 Supreme Court of the District of Columbia. 

Tuesday, October 22nd, 1912. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice, presiding. 

******* 

Upon consideration of defendant’s motion — Washington Ter¬ 
minal Company, filed herein, it is ordered that said defendant be 
and hereby is granted leave to withdraw its plea filed herein; where¬ 
upon the same is considered withdrawn, and the joinder in issue 
thereon is hereby stricken out. 

Further said defendant’s motion filed herein to strike from the 
declaration the third and fourth counts, is hereby granted, and said 
third and fourth counts are hereby stricken out, with leave to plain¬ 
tiff to forthwith amend her declaration herein as advised. 

Further said defendant’s motion filed herein to stay the prosecu¬ 
tion of this cause until a judgment for costs in law cause No. 52184, 
is satisfied, it is ordered that said motion be, and the same is hereby 
overruled. 


Amended Declaration. 

Filed October 23, 1912. 

******* 

1. The plaintiff, Elizabeth J. Harper, having first obtained leave 
of court of file this her amended declaration sues the de- 
17 fendants. the District of Columbia and The Washington 
Terminal Company, corporations for that on to wit the 22nd 
day of November, 1909, the defendant the District of Columbia had 
municipal control and jurisdiction over, and was charged with the 
duty of maintaining in a reasonably safe condition a certain thor¬ 
oughfare, street and sidewalk known as H street, Northeast, at a 
certain point on said street between North Capitol Street and second 
street, northeast, in the city of Washington, District aforesaid over 
and above which the defendant The Washington Terminal Comnanv 
had erected or caused to be erected, and maintained a certain via¬ 
duct, bridge or causeway, for the carriage of trains over and above 
said street, said defendant being charged with the dutv of so main¬ 
taining said viaduct, bridge or causeway in such reasonably safe 
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upon said sidewalk aforesaid any excrement, offal, refuse, water, 
moisture, drainage and slime so as to endanger persons lawfully 
passing over the said sidewalk by causing the same to he and become 
slippery and otherwise dangerous to pedestrians; but the defendants 
and each of them wholly disregarded and violated their respective 
duties in the premises, and the said defendant. The Washington 
Terminal Company, so carelessly and negligently constructed and 
maintained the said viaduct, causeway, bridge and retaining walls, 
abutting as aforesaid, as that on the day and year hereinabove set 
out, and for a long time prior thereto, to wit. for the period of four 
years, the defendant. The Washington Terminal Company, so neg¬ 
ligently and carelessly constructed and maintained its said viaduct, 
causeway, bridge and retaining walls as to accumulate, collect, gather 
together and cast upon the said sidewalk aforesaid a continuous 
large quantity of excrement, offal, refuse, water, moisture, drainage 
and slime, so that the same formed a dangerous and slipperv 

20 condition of the said sidewalk, whereof the defendant, the 
District of Columbia, had notice, and whereby it became the 

duty of the said defendants and eacli of them to so carefully and 
prudently provide for the removal of same as not to endanger 
pedestrians and persons lawfully passing over the same bv subiecting 
them to the probability of slipping and falling upon the said slime 
anu substance aforesaid: but the defendants did not nor would 
regard their respective duties in the premises, but. on the day and 
year last aforesaid and for a long time prior thereto the said de 
fendant. The Washington Terminal Company so carelessly and neg 
ligentlv constructed and maintained its said viaduct, causewav. 
bridge and abutting walls aforesaid as that the same continuously 
accumulated, collected and gathered together a large quantitv of 
excrement, refuse, offal, water, moisture, drainage and slime and 
cast, and thereafter suffered and permitted the same to he and remain 
upon, the said sidewalk, in carele c s and negligent disregard of its 
duty aforesaid and to the menace and danger of the pedestrians and 
persons lawfully passing over the same: and the defendant, the Dis¬ 
trict of Columbia, obligated and charged bv law as aforesaid, and with 
full knowledge of the negligence and carelessness of its co-defendant 
aforesaid, on, to wit. the dav and year last aforesaid and for a long 
time prior thereto, to wit. for four years, carelessly and negligently 
suffered and permitted the said excrement, offal, refuse, moisture, 
water and drainage aforesaid to be and remain upon the said side¬ 
walk, as aforesaid, so that the same became and was a menace 

21 to pedestrians and persons lawfully passing over the said 
sidewalk and likely to cause them to slip and fall and injure 

themselves thereon; and while plaintiff, to wit, on the 22nd day of 
November. 1909. was carefully walking and passing over the said 
sidewalk as she lawfullv might, and while she was in the exercise of 
due care and caution for her safety, without negligence on her part 
and without notice or knowledge of the dangerous condition of the 
said sidewalk, by reason of its slippery and dangerous condition, and 
by reason of the negligence of each of the defendants as aforesaid 
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and of the concurrence of said negligence of each of said defendants, 
she slipped, slid, fell and was cast and thrown upon said sidewalk, 
her feet being thereby forced and slid from under the weight of her 
body, and by reason of her said consequent fall, caused as aforesaid 
by the negligence of each and both of the said defendants, as above 
set out, whereby she was bruised, wounded and severely injured in 
and about her left side, body, shoulder and leg and her left arm and 
wrist severely sprained, dislocated and fractured, so that the left 
ulna at the wrist was dislocated and fractured, so that the left ulna 
at the wrist was dislocated and the radius of said arm fractured, and 
the left arm deformed and the nerves thereof subjected to constant 
and permanent pressure and the ligaments thereof strained and 
stretched, and from the said injuries the plaintiff suffered and will 
hereafter suffer great pain, nervous shock and permanent nervous 
derangement and is permanently crippled in her said left arm and 
wrist and injured so as to be prevented from using her said left fore¬ 
arm and wrist from performing her customar- business, occu- 

22 pation and domestic work, and from earning her usual income, 
salary, wages, pay and rewards, to wit, the sum of One hun¬ 
dred ($100.00) dollars per month, which sum she has thereby lost 
and will hereafter lose, together with her time and money, to wit, the 
sum of Five hundred ($500.00) dollars for surgical and medical 
attention and medicines in the effort to be cured of her said injuries, 
to the damage of the plaintiff of Ten thousand ($10,000.00) dollars. 

And the plaintiff claims the sum of Ten thousand ($10,000.) 
dollars damages, besides costs. 

3. And the plaintiff sues the defendants, The Washington Ter¬ 
minal Company and the District of Columbia, for that whereas, 
prior to the 22nd day of November, 1909. the said defendant Wash¬ 
ington Terminal Company was authorized to erect, construct and 
maintain a certain viaduct, causeway and bridge for the carriage of 
railroad trains over and above H Street, Northeast, in the City of 
Washington, District of Columbia, between North Capitol Street and 
Second Street. Northeast, in said city, together wih masonry walls 
abutting upon the north and south sides of said H street, between 
said streets aforesaid, according to plans to be approved by the Dis¬ 
trict of Columbia and the Commissioners thereof, and under the 
supervision of said District of Columbia and said Commissioners; 
and whereas before said day and year hereinabove mentioned the said 
District of Columbia and said Commissioners aforesaid, as lawfully 
they might, had required the said defendant to construct and erect 
said viaduct, causeway, bridge and abutting walls in such manner 
as to prevent the collection and seepage of excrement, offal, water, 
refuse, moisture and slime upon the side-walk of said H 

23 street, at the point aforesaid, from and through the said 
viaduct, causeway, bridge and abutting walls, and particularly 

to so construct the same as to include and contain detached walls 
in front of the said abutting walls at said point and certain gutters, 
drains, ditches and sluices at the foot of and near the same so as to 
prevent the flow of excrement, offal, water moisture and drainage 
upon the sidewalk of said H street, at said point, thereby rendering 
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the said sidewalk free from said sub stances and safe and free from 
slippery and dangerous surfaces consequent upon the flow of said sub¬ 
stance upon said sidewalk; it thereby became and was the duty of 
the said defendant to so erect and construct the said viaduct, cause- 
way, bridge and abutting walls in accordance with such require¬ 
ments and directions of the District of Columbia and said Commis¬ 
sioners, and otherwise to prevent the seepage through the said bridge, 
causeway, viaduct and abutting walls, of excrement, offal, drainage, 
water, moisture and slime through the same so as to accumulate 
upon the said sidewalk and render the same slippery and dangerous 
to pedestrians and persons lawfully passing over the same; yet the 
, _ _ * sregarding its duty in the premises* failed 

and refused to so erect and construct the said w^alls, bridge, viaduct 
nnd causeway as required and directed by the District of Columbia 
and the said Commissioners as aforesaid, and on. to wit, the 27th day 
of January, 1908, erected the bridge, causeway, viaduct and retain¬ 
ing walls without including or containing said detached w^alls, gut¬ 
ters, ditches, sluices and drains and otherwise carelessly and 
24 negligently constructed the same in such manner as to permit 
the seepage and flow of said substances through the -aid wall* 
and upon the said sidewalk as aforesaid. And the plaintiff says the 
erection and construction of said viaduct, bridge, causeway and 
walls without such detached w’alls and without such gutters, ditches. 

8 , aiK l drains and without otherwise preventing such seepage 
and flow aforesaid was a reckless, negligent and careless exercise of 
said defendant's authority and license to erect and construct the 
same, and in consequence thereof there had accumulated upon said 
sidewalk a slimy, slippery and dangerous substance wdiich so re¬ 
mained upon the same, from day to day until, to wdt, the 22nd day 
November 1009, and in consequence of such accumulation 
whereof the defendant, the District of Columbia, had notice it be¬ 
came and was the duty of the said defendant, the District of Colum¬ 
bia, to exercise due and reasonable care to remove the same «o as 
not to endanger the life and health of anv pedestrian lawfully pac¬ 
ing over the said sidewalk, but the said defendants did not nor would 
perform their said duties in the premises, but on, to wit, the 22nd dav 
of November, 1909, while the plaintiff was carefully passing and 
walking over the sidewalk on the north side of said H Street 
at the point aforesaid, and was exercising due care for her safetv 
by the mere negligence of the said defendant, The Washington 
Terminal Company, in casting and throwing said substance on said 
sidewalk a* aforesaid, and the concurrence thereof with the failure 
of the defendant, the District of Columbia, to perform it* 
said duty in the premises, she unwittingly stepped upon the 
25 said substance and was thrown and percipitated to the ground 
and upon said sidewalk, her feet being by the said substance 
forced and slid from under the weight of her bodv, and bv reason of 
her said consequent fall, caused as aforesaid;* whereby she w^a* 
bruised wounded and severely injured in and about her left side 
body, shoulder and leg and her left arm and wrist severely sprained 
dislocated and fractured, so that the left ulna at the wrist was dis- 
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located and the radius of said arm fractured, and the left forearm 
deformed, and the nerves thereof subjected to constant and perma¬ 
nent pressure and the ligaments thereof strained and stretched, and 
from the said injuries the plaintiff suffered and will hereafter suffer 
great pain, nervous shock and permanent nervous derangement and 
is permanently crippled in her said left arm and wrist, and injured 
so as to he prevented permanently from performing customary busi¬ 
ness, occupation and domestic work, and from earning her usual in¬ 
come, salary, wages, pay and rewards, to wit, the sum of One hundred 
($100.00) dollars per month, which sum she has thereby lost and 
will hereafter lose, together with her time, sleep, rest and money, 
to wit, the sum of Five hundred ($500.00) dollars for surgical and 
medical attention and medicines in endeavoring to be cured, to the 
damage Of the plaintiff of Ten thousand ($10,000.00) dollars. 

And the plaintiff claims the sum of Ten thousand ($10,000.) 
dollars besides costs. 

4. And the plaintiff sues the defendants, The Washington Ter¬ 
minal Company and the District of Columbia, to recover other dam¬ 
ages for that whereas, to wit, on the 22nd day of November, 1909, 
the said defendant Washington Terminal Company, was possessed 
of a certain causeway, bridge and viaduct with abutting walls 

26 on II street, Northeast, between North Capitol Street and 
Second Street, Northeast, in the City of Washington, Dis¬ 
trict of Columbia, which said II street at the time of the committing 
of the grievances hereinafter complained of was and still is a common 
public street and highway, yet the said defendant well knowing the 
premises, whilst so possessed as aforesaid from time to time before 
and on the day and year last aforesaid wrongfully put and placed 
divers large quantities of excrement, offal, moisture, water, drainage 
and slime in said street and on the sidewalks thereof near its said 
bridge, viaduct and walls so that the said street became slippery and 
dangerous therefrom, and wrongfully and injuriously kept and con¬ 
tinued the same thereon, without fixing or placing or causing to be 
fixed any signal or warning to denote or show that the same were so 
there as aforesaid or that the same were dangerous as aforesaid; 
and whereas the said street aforesaid was a public highway in the 
City of Washington and under the municipal control of the District 
of Columbia, and whereas and defendant, the District of Columbia, 
had notice of the accumulation from day to day of said substances 
upon the street aforesaid and the sidewalks thereof, it thereby be¬ 
came and was the duty of the defendant, the District of Columbia; 
to exercise reasonable care in preventing said substances from so 
accumulating by removing the same, but the said defendants wholly 
failed and refused to perform their said duties in the premises; bv 
means and in consequence of which failures and the concurrence of 
each of said failures with the other the plaintiff, while lawfully 

passing and walking through and over said street and while 

27 exercising due care for her safety accidentally stepped upon 
the said excrement, offal, drainage, water and slime and was 

thereby thrown and precipitated to the ground and upon the side- 
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walk, her feet being by the said substance forced and slid from under 
the weight of her body, and by reason of her said consequent fall, 
caused as aforesaid; whereby she was bruised, wounded and severely 
injured in and about her left side, body, shoulder and leg and her 
left arm and wrist severely sprained, dislocated and fractured, so 
that the left ulna, at the wrist, was dislocated and the radius of said 
arm fractured, and the left forearm deformed, and the nerves thereof 
subjected to constant and permanent pressure and the ligaments 
thereof strained and stretched, and from the said injuries the plain¬ 
tiff suffered and will hereafter suffer great pain, nervous shock and 
permanent nervous derangement and is permanently crippled in 
her said left arm and wrist and injured so as to prevent her perma¬ 
nently from performing her customary business, occupation and 
domestic work, and from earning her usual income, salary, wages 
pay and rewards, to wit, the sum of One hundred ($100.00) dollars 
per month, which sum she has thereby lost and will hereafter lose 
together with her time, sleep, rest and money, to wit, the sum of 
Five hundred ($500.00) dollars for surgical and medical attention 
and medicines in endeavoring to be cured, to the damage of the 
plaintiff of Ten thousand ($10,000.00) dollars. 

And the plaintiff claims the sum of Ten thousand ($10,000.) 
dollars besides costs. 

JAMES B. ARCHER, 

JNO. LEWIS SMITH, 
Attorneys for Plaintiff. 


28 Plea. 

Filed November 4, 1912. 

* * * * * * * 

Now comes the defendant, the Washington Terminal Company, 
and for plea to the amended declaration, filed herein, and to each 
count thereof, says that it is not guilty in manner and form as al¬ 
leged. 

HAMILTON, YERKES it HAMILTON, 

A ttorneys for Defendant Washington Terminal Company. 


Joinder of Issue. 

Filed November 6, 1912. 

* * * * 


The plaintiff joins issue upon the plea of the defendant, Washing¬ 
ton Terminal Co. to plaintiff’s amended declaration. 

ARCHER & SMITH, 
Attorneys for Plaintiff. 


I 
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29 Plea. 

Filed November 18, 1912. 

* ***** * 

The defendant, District of Columbia, for a plea to the plaintiff’s 
amended declaration and each count thereof, savs it is not guilty 
in manner and form as alleged. 


E. H. THOMAS. 
(W. H. W.,) 
Corporation Counsel. 


Joinder of Issue. 

Filed November 18, 1912. 

******* 

'Hie plaintiff joins issue upon the plea of the Defendant, District 
ot Columbia. 

ARCHER & SMITH, 
Attorneys for Plaintiff. 


Memoranda. 


November 19, 1912.—Verdict for defendant Washington Ter- 
minal Co. 

November 20 1912,-Verdict for Plaintiff for $2500. against de- 
fendant District of Columbia. 


30 


Supreme Court of the District of Columbia. 


Friday, December 6th, 1912. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Y\ right, Justice, presiding. 


Lpon consideration of the motion of the defendant for a new trial 
hied herein by its attorneys it is ordered that said motion be and the 
same is hereby overruled and judgment on verdict is ordered 
Wherefore it is considered that the plaintiff herein recover of said 
defendant the District^ of Columbia, the sum of Two Thousand Five 
Hundred Dollars ($2500.) for her damages heretofore assessed, with 
interest from this date together with costs of suit to be taxed bv the 
clerk and have execution thereof. J 

From the foregoing judgment, the said defendant District of 

to tZB of A^als y Whl ‘ e ’ ln 0PeD C ° Urt ’ n ° teS “ appeal 

3—2517a 
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Memorandum. 

January 24, 1913.—Time to settle exceptions extended to January 
28, 1913 inclusive and to file record in Court of Appeals to March 20. 
1913 inclusive. 


31 Supreme Court of the District of Columbia. 

Tuesday, January 28th, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thev 
Wright, Justice presiding. 

******* 

The Court having this day signed the Bill of Exceptions herein, 
heretofore submitted as of the time of the noting thereof at the trial 
now orders the same of record nunc pro tunc. 


Sill of Exceptions. 


Filed January 28, 1913. 

******* 

J. B. Archer, Esq., and J. L. Smith, Esq., Attorneys for the plaintiff, 
Elizabeth J. Harper, 458 Louisiana Avenue Northwest: 

John J. Hamilton, Esq., Attorney for the defendant the Washing¬ 
ton Terminal Company, Union Trust Building: 

Take notice that the bill of exceptions in the above entitled cause, 
a copy of which is herewith transmitted, will be submitted to Mr 
Justice Wright to be signed and settled on the 20th day of January. 
1913, or as soon thereafter as counsel can be heard. 

E. II. THOMAS, 

(W. H. W.,) 

Attorney for the Defendant The District of Columbia. 


Service by copy of the bill of exceptions in the above en- 
32 titled cause acknowledged by us this 9th dav of January 
1913. 

JAMES B. ARCHER, 

Of Attorneys for Plaintiff, 

Elizabeth J . Harper. 

JOHN J. HAMILTON, 

Attorney for Defendant The Wash¬ 
ington Terminal Company. 

******* 

Be it remembered that on the trial of this cause before the Hon¬ 
orable Mr. Justice Wright and a jury regularly empaneled and sworn 
to try the issues pending between the plaintiff and defendants, the 
plaintiff to maintain the issues on her part joined was duly sworn 
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and testified that she was a widow sixty-one years of age, living with 
her daughter at 715— 12th Street, Northeast ; that she had been em¬ 
ployed in the Government Printing Office for about thirty years and 
worked there on the 22nd of November, 1909; that she left this office 
about 4:25 P. M., on this date and walked directly out North Capitol 
Street to H Street; passing over to the north side of H Street she 
walked east entering the subway or viaduct from the west side and 
walked about perhaps one-third of the way through when she slipped 
and fell to the sidewalk; that she at first found she was unable to arise 
and raised her hand and called for help, but received no response 
and after considerable effort was able to get into a sitting posture and 
found that her left arm was hurt; that she did not remember that 
the lights were lighted; that it was in the evening near sun down 
and that it was rather dark in the subway; that she slipped in 

33 one of those slimy places where the water was oozing across 
the sidewalk, coming down from the wall and that her clothes 

were more or less soiled with the mud and slime; that she took her 
left hand in her right hand and found that the bones were broken in 
her wrist; that she arose and held to her hand and walked through 
the viaduct passing out on the east side when she met a gentleman 
whom she knew who assisted her to the street car and that she went 
directly home; that she was treated at her home for three weeks by 
Dr. Bryson and that she received no sick leave from the office; that 
she is on the per diem roll and has no sick leave; that her pay was 
$2.00 per day; that she went back to the office on Saturday the 11th 
to see if she* could go to work Monday at work requiring only one 
hand; that her arm was kept in splints for six weeks and that dur¬ 
ing that period Dr. Bryson continued to treat her; that it pained 
severely and she did not sleep for 14 nights ; that on the 13th of De¬ 
cember she went back to work. The plaintiff was asked whether 
when she went back to work she could do the work she had been 
doing before the accident. To this question the defendant objected 
as immaterial and as not having been charged in the declaration, 
same being offered to show she could not do her customary work, but 
the Court overruled this objection and the defendant then and there 
excepted to the action of the Court which exception was duly noted 
and allowed by the Court. She said she had to work in pain because 
she had to earn her living. Plaintiff further testified that the work 
she formerly performed required the use of both hands; that the 
work she was given when she came back she could perform with one 
hand; she was kept on that work until a few weeks ago but 

34 now is compelled at some of her work to use both hands; that 
she still finds her arm deficient as she has found it all through 

these three years; that she cannot support herself with that arm; that 
it fails her; that she can use her fingers with pain and cannot 
turn her arm; that it often pains at night when she returns from 
office; that her wrist is stiff and in trying to manipulate it at work 
pain ensues. 

On cross examination plaintiff testified that she had been through 
this viaduct ever since it was built, to and from the office every day; 
that she had passed through the morning she was hurt, and on the 
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north side the same, she passed through when hurt, in the afternoon; 
that she did not recollect whether it rained that day or not: that it 
was not raining when she came through or when she came out of 
office; that the day was cloudy; that she was walking perhaps a little 
brisk, returning home as anyone would; that she looked down to 
see what she was walking over; that she always tries to he careful and 
is positive she looked down; that she knew the condition; that she 
slipped on one of these slimy places; that she did not notice it when 
she stepped on it; that she does not recall that she testified at. the last 
trial that she did not look down; that of course you cannot keep vour 
eye on the pavement all the time. 

Whereupon the witness was asked the following questions: 

“Q. I will ask you if this did not take place at the last trial. You 
were asked if you noticed where your foot struck, and your answer 
was: 1 A. Just where my foot struck? 

Q. Yes. ‘A. T could not say that I looked down to see just where 
my foot struck. TTad T done that, perhaps T would not have stepped 
on that place.’ 

“Did you not testify to that at the last trial? A. T cannot 
35 recollect just all that T said, in so many words at that trial.” 

Witness further stated that she cannot sav it is a fact that 
f he not look at the pavement at the time when she slipped and 

fell because you know when any one is walking along naturally thev 
look up and dov.n and you look ahead to see what you are meeting 
and of course when you step you do not look right down to see what 
you step on”: that no one was with or near her when she fell: that 
she was paid for the time that she was home and it was deducted from 
her annual leave: that, she lost her annual leave. 

On re-direct, plaintiff testified that she did — go through G Street 
because there is no opening through G Street. Asked whether H 
Street was the only available street for her to go the witne«« «tate* over 
objection that the question was leading, that H Street was the onlv 
available way; that she lived on 12th Street between G and H Streets. 


Thereupon further to maintain the issues on her part joined Dr. 
Herbert J. Bryson, being duly sworn testified that he was a prac¬ 
ticing physician, graduated June 5, 1907; that he had treated the 
plaintiff for a broken arm at her residence; that when he was called 
m to see her November 22. 1909. he found her in an exceedinglv 
nervous condition from pain and shock, and her left arm wa« in- 
lured and on examination found that the lower end of the radius of 
her left arm wras broken, and her ulna was dislocated. The break, as 
he made it out on examination, wras of the external corner of the 

o* r ? Herar ™ wa? sw °Hen and bruised as far up as the 

3b shoulder; and that dislocation was reduced and the fracture 
was set and the arm placed in a splint ; that he continued to 
treat her for about six weeks: that the radius is the hone of the arm 
winch is on the side of the thumb and that the ulna is the external 
bone of the arm and that they are joined by a joint; that the disloca¬ 
tion was the spreading of the ulna away from the radius, and the 
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dislocation of the small bone oi the wrist, known as the pisiform 
bone was caused by the break; that the break of the radius had 
spread the wrist so that the ulna was dislocated; that there was no 
resistance to the pull of the muscles, and of course the muscles pulled 
the ulna, and the fragment which was detached away from the'ulna; 
that he had frequently examined the plaintiff since the accident and 
treated her and given her advice in regard to that arm; that was 
from the time he first discharged her to the present time. The ques¬ 
tion was propounded to the doctor whether he was able to tell what, 
if any, defect is visible now in connection with the arm. Objection 
was made by defendants to term “if it is visible.” Objection over¬ 
ruled and exception noted, and the said exception was duly noted and 
allowed by the Court. The doctor further testified that plaintiff has 
a deformity which is perfectly visible, and that is due to the spread¬ 
ing of her wrist joint, and to a thickening of the ligaments of the 
wrist joint; and she has a weakness of grip, a certain limitation of 
motion of her forearm on pronation and supination, a fairly good 
motion of her wrist joint and fingers; that the injury was at the lower 
end of the radius and the external corner of the bone was chipped off; 
that plaintiff would never be any better than she is now; that he 
gave her ordinary treatment which is employed bv surgeons: 

37 that the amount of his bill was $100.00. 

On cross-examination witness testified that he had seen her 
daily for about a week: that he then redressed the arm and saw her 
once a week for six weeks; that she came to see him about once a 
month for a while that is for a couple of months; would meet her 
on the street and in her home quite frequently and give her advice; 
saw her probably sixteen or seventeen times; that he did not take an 
X-ray of the injured wrist; that the wrist is a little larger than the 
wrist of the right hand and of different shape; that the ulna hone 
does not sit up on the back of the hand, or the hack of the wrist where 
it belongs; that it sits down on the side and that gives it a curve; that 
thi s is the only difference: that the $100.00 has not been paid. 

The examination of said witness being concluded the plaintiff 
called as a witness D. Darby Thompson who stated that he was a real 
estate dealer and in November, 1900, lived at 1328 G Ftreet. North¬ 
east, where he had resided for twenty years; asked what if anything 
he observed as to the condition of the abutment walls, objection was 
made and sustained that the question be limited to the place of acci¬ 
dent; that he was familiar with the condition of the tunnel and with 
the sidewalk and one-third of the way from the west side and all the 
way; that he passed through two or three times daily; that he is 
familiar with the condition of the tunnel and sidewalk one-third of 
the wav from the west and all the way; witness was asked whether he 
observed anything about the condition of that abutment wall prior to 
November 1909; counsel for the District objected to this on the 
ground that the plaintiff was not injured by the abutment wall; that 
it was by the wet place on the street. The Court overruled 

38 said objection and counsel for the District noted an exception 
which said exception was duly noted and allowed by the 


22 


DISTRICT OF COLUMBIA VS. ELIZABETH J. HARPER. 


Court. Witness further testified that nearly the entire wall was wet 
at intervals; that he never noticed any special point in it, but the 
whole condition was about the same; that moisture in the wall seemed 
to seep down over the wall and across over the sidewalk and into the 
gutter*, or the depression formed by the curb between the sidewalk 
and the roadway. A\ itness was asked as to the character of the sub¬ 
stance as it appeared on the side-walk. Counsel for the District ob¬ 
jected on the ground that the question called for evidence too vague 
and indefinite to bind the municipality with care of streets; that 
there should be some positive testimony of its condition at the time of 
the accident, or so close before that there is something reasonable to 
show it continued up to that time and that even plaintiff did not 
know; the Court overruled said objection and counsel for the Dis¬ 
trict noted an exception to said ruling, which exception was dulv 
noted and allowed by the Court. Witness further stated that the 
sidewalk as well as the roadway was in a slimy, slippery condition; 
that he never had occasion to notice just where the water found its 
wav, but the whole sidewalk was wet, and evidentlv coming through 
the wall and finding its way to the curbstone, which was lower than it 
was back next to the wall. That he had observed this condition since 
it was opened for traffic and that it continued up to about a couple of 
years ago when they put gutters and drainage in there and that it 
continues to some extent even to-day or did last week; that it con- 
tinned up to the time of this accident; that he was present at 
39 a hearing before the District Commissioners prior to Novem¬ 
ber, 1909, when their attention was called to the slimv condi¬ 
tion of the subway; that he thinks Dr. Walters brought it to the at¬ 
tention of the Commissioners. Objection was made bv counsel as im¬ 
material and that the hearing before the Commissioners could not be 
notice of anything, which said objection was overruled and exception 
noted by counsel for defendant, which exception was dulv noted and 
allowed by the Court. Witness further testified that Dr Walters and 
Mr. Frizzell were present and addressed the Commissioners on the 
subject as to the walls and insanitary condition of the subway, that 
lie, the witness, spoke of the slippery condition of the road wav which 
he had occasion to drive over. 

On cross-examination witness stated that he presumed the water 
he saw passing over the sidewalk came from the clouds; that it wa* 
not rain water or the after effects of a rain; that it was continually 
seeping through there in dry weather as well as when it was raining- 
that he does not know whether it was rain water or not; that the wet 
condition he saw was not directly the result of rains; it may have 
been the result of rain but it was seeping through there constantly 
whether it was raining or whether it was several days after a rain- 
that he does not know whether water from anv other source than 
from rain seeped through there; that he made no further inspection 
of the walls than to he able to say that he saw they were wet and 
there was some water seeping down the wall and over the sidewalk • 
that he never walked over the sidewalk but drove over the roadwav : 
that the water which seeped through the abutments and over the side- 
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walk ran into the roadway; that he had no doubt this added 

40 to the slippery condition that he saw; that the water that 
passed over the sidewalk would not have spread over the road¬ 
way but for the wheels of vehicles because it was lower by the side¬ 
walk and curb; that on the previous trial he had answered as follows: 
“I do not remember saying anything to the Commissioners in regard 
to the sidewalk only the general condition of the subway. I alluded 
more especially to the roadway, because that is where I had particular 
experience.” 

Whereupon William J. Frizzell produced upon behalf of the 
plaintiff, being first duly sworn testified that he was Chairman of the 
Committee on Steam Railroads of the North East Citizen's Asso¬ 
ciation and was familiar with the condition of H Street, Northeast, 
in the subway, and had been since its construction; that he was 
chairman of the committee on steam railroads of the Northeast Wash¬ 
ington Citizen’s Association; witness was asked “Will you state what 
you observed as to the condition of that subway on the north side of 
H Street from the time of the construction of that subway up to No¬ 
vember 22, 1909, particularly with reference to a point about one- 
third of the way through the tunnel or subway—one-third from the 
west end?” to which said question counsel for the District objected, 
and said objection being overruled exception was taken and duly 

noted and allowed bv the Court. Witness states that the entire 

€/ 

length of 760 feet was usually wet and slimy, both sides of both side¬ 
walks; that the retaining walls on either side were continuously 
wet, water seeping through constantly and running down onto the 
sidewalk and across onto the roadway; that that condition continued 
from the time when the viaduct was constructed until some 

41 time in 1910, when copper gutters were put in; that he ob¬ 
served this condition after the viaduct was completed; that he 

noticed this condition all the time until it was correct- by the copper 
gutters; witness was asked whether as president of the Railroad Com¬ 
mittee of the Northeast Citizen’s Association, he had occasion to call 
attention of the Commissioners to this condition, to which said ques¬ 
tion objection \vas made on the same grounds heretofore stated, 
which objection was overruled and exception being made by counsel 
for the defendant, the same was duly noted and allowed by the Court. 
Witness stated he had done so several times but could not give the 
date except as to one occasion; that he first called their attention to 
the condition along in 1907, or early part of 1908; that he talked to 
the Board of Commissioners in session in 1907; witness tried to tell 
them as best he could at that hearing its dangerous condition; that 
he made a final effort on the 17th day of November, 1909, at a meet¬ 
ing of the Board of Commissioners; that present at the meeting of the 
Board on November 17, 1909, were Commissioners Macfarland, West 
and assistant Engineer Commissioner Markham; that he had a copy 
of the minutes of the meeting. This was objected to by counsel for 
the District, not because the original was not produced but because it 
showed nothing as to the condition of the sidewalk and was a mere 
general statement as to general conditions and speaks of icicles hang- 
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ing from the roof, which objection was overruled, an exception was 
taken and duly noted by the Court. Then the following was read 
from the minutes of the meeting as what witness stated before the 
Board of Commissioners at said hearing: 

42 “The first proposition is in regard to when the appropria¬ 
tion of $750,000 was made to he paid by the District of Co¬ 
lumbia was to be paid upon the progress of the work. A year or 
several months ago a proposition was submitted by the railroad com¬ 
pany, and acceded to by the District Commissioners, to pay one-half 
of that $750,000 less a retention of $30,000 until there should be a 
satisfactory condition of the subway in II Street. A few weeks ago. 
possibly ten days, I learned that the conditions of the subway were 
so satisfactory that you were to pay $15,000 to the railroad Com¬ 
pany. 1 he conditions of that subway are very offensive, obnoxious 
and dangerous, and we wish to enter our protest against the payment 
ot any part of that $30,000 until conditions are more satisfactory. 
The walls are always wet and in winter, or cold weather, icicles are all 
over the walls and hang from the roof. The wetness of those walls 
is caused by the porous condition of the substance of which the walls 
are built, and when they were proposed several years ago our Asso¬ 
ciation entered a serious protest because we were not convinced that 
they could be kept dry. Arrangements were then made by the Dis¬ 
trict Commissioners and the railroad company that if that condition 
should continue there would be a wall erected on the inside with 
an air space behind and that wall would be of brick so that water 
could not penetrate the walls. The Railroad Companv contended. 

a year or more ago, that they could prevent that wetness by 

43 excavating behind the walls, but there was no result so far 
as the wetness is concerned. The condition of the wetness 

of the walls gives an odor that is unpleasant, disagreeable and obnox 
ious. Our Committee on Sanitary affairs have looked into that 
and I have a letter from them which will be read later. Those 
icicles I wish to particularly emphasize on account of the danger of 
their falling on pedestrians. I am told by good authority that there 
is a proposition pending between your honorable bodv and the 

railroad engineers to place copper gutters under each of the airders 
and that—” * 

Offer was made of the statement of Captain Markham who was 
acting engineer Commissioner at the hearing and objection was 
made by counsel for the defendant, on the same grounds last above 
noted, which objection was overruled and exception noted, which 
exception was duly noted and allowed by the Court. The state- 
ment of Captain Markham reads as follows: 

“The Baltimore and Ohio Railroad Company have contracted 
to install a drainage system m the II Street subway consisting 0 f 
copper gutters under each beam and girder in the roof of the sub¬ 
tv/1 to which will be led to other copper gutters extending 

the length of the subway on both sides thereof, and located imme 
diately underneath the cap-stones of the abutting walls, so as to take 
the drip of the side capstone. All water thus collected will be led 
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by downspouts to an open drain which will be caught at the junction 
of the sidewalk and abutting walls through the length of 

44 the subway and from thence by tubes under the sidewalk 
to the roadway gutters. By the drainage outline the entire 

sidewalk and roadway areas will be kept free of drip or seepage 
and the result, it is confidently believed, will be a dry, sanitary 
subway. The railroad in addition is to paint all the iron work of this 
structure a light grey or buff which will improve light conditions. 
This work, it is estimated, will cost about $15,000 and will be paid 
for by the Railroad Company independent of their deposit of $30,- 
000 now held by the District.” 

On cross-examination witness states that the viaduct was open to 
public since 1901, except about three weeks when it was closed 
to the public; that the abutment walls were of some kind of brown 
stones; that he does not know the thickness of the walls; and does 
not know whether concrete was placed back of the walls. 

To further maintain the issues on her part joined, plaintiff, 
under stipulation read the deposition of the Rev. William Barnes, 
adduced at the former trial of this cause, which testimony was as 
follows: That he was the pastor of the Douglass M. E. Church 
and resided at 808 Eleventh Street Northeast; that he frequently 
passes under the viaduct at H Street; that he passed through the 
viaduct frequently prior to November, 1909; certainly not less than 
once a day, sometimes three or four times a day; that the walls 
were very damp and looked like water was seeping through the 
wall; that there were places where it was damp all the time, 

45 if the weather was a little bad it was worse; that the water 
came over the sidewalk into the street; that sometimes, es¬ 
pecially if he was walking, he noticed the condition of the sidewalks; 
most of the time they were wet; that he noticed when he first moved 
into the neighborhood in April, 1909, and it continued until the 
recent improvement; that it was wet on both sides of the sidewalk; 
it was a slippery kind of wet. 

On Cross-Examination witness states that he never slipped on 
the sidewalk, but has slipped on his bicycle on the roadway. 


To further maintain the issues on her part joined plaintiff pro¬ 
duced Dr. D. O. Leech, who being first duly sworn, testified that 
he had attended plaintiff on the 23rd of November and found that 
she was suffering from a Colies fracture of the left wrist, forearm: 
that he and Dr. Bryson reduced the fracture and put it up in splints 
—anterior and posterior splints; that he saw her three or four times 
after that; that he had not examined her arm for two or three vears- 
that he thinks that the injury is liable to be permanent; that she 
will not have a strong wrist; probably be an inconvenience in the 
loss of power in using the hand in her work. 

On cross-examination witness explained the nature of a Colies 
fracture, which he stated was named after a famous surgeon who dis¬ 
covered or named the fracture. 

4—2517a 
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Whereupon to further maintain the issues on her part joined, 
plaintiff produced James M. \\ god, who being first duly sworn 
testified that he is an attorney and that from 1907 to November 22, 
1909, was Superintendent of the Street Cleaning Department. 
46 D. C.; that during that time he was familiar with the con 
dition of the subway under the viaduct on H Street and 
that he saw it daily from one to three times, sometimes as many as 
six times daily; that the grade was very steep from Second street as 
you entered the viaduct down grade, at the east end and ran for 
a distance of 250 or 300 feet down to the sewer trap; that he wa* 
familiar with the sidewalk at about a third of the way through the 
tunnel from the west end and of the abutting wall, on the north 
side prior to November 22, 1909; the witness was asked to tell of the 
condition of the sidewalk and abutting wall on the north side, to 
vincii question objection was made on the ground that it w T as not 
near enough to identify the place where witness testified she was 
injured Ihe objection was overruled and exception taken by coun¬ 
sel for the District, which exception was duly noted and allowed. 

ltness then states that it was wet and slippery and water was 
seeping through the retaining walls constantly on both sides and it 
ound its way across the sidewalk into the gutter on either side; that 
this condition continued until perhaps May or June 1910- that 

*7°^™ °/i ‘ 16 Sl<le "' alk " i,s eal,ed t0 h ‘ s attention as Superin- 

He d do ’ th fV he "' at f J ," lxe< Wlth cla y and various substances. 

ib! .1 i i k T."i JUSt „ what ’ 1 but the "ater filtered down through 
t le clay back of the walls and it was a nasty looking sort of water 

He never analyzed it, and never knew it was analyzed, but it was a 

gummy, slippery substance that covered the sidewalk; that while he 

was Superintendent he made an official report of the conditions he 

follows? 1Cre ’ part ° f whlch was offered and read in evidence as 

All the water that seeps in through these walls finds its 
4 1 w ay to the street by passing over the sidewalks on either side 

which walks are never m a presentable condition because 
much dirt and dust blows onto the west surface of them on either 

slimy” 18 UP lnt ° 8 paste ’ makin S (1 re walks slippery and 

oJ'; 1 ;! 6 ; 8 !«? ted , thls report and subway recommendation was 
dated the lbth of February 1909; that at that time the roadwav was 
ordinarily swept daily, but the sidewalks were not swept- thafnrio! 
to November 22, 1909, there were no gutters or other devices to cam 
off any water that seeped through the walls to the sidewalk (E 
tion by counsel for defendant, the Washington Terminal Company 
was overruled and exception allowed bv the Court P y 

On cross-examination witness stated that as Superintendent he 
did all he could to keep the streets and subway clean and used all 

„f e m a ?" a T he had; t | lat th f € appliances were bv sending force* 
of men in to scrape and senib and use what they called fluE 
machines to wash, or sprinkling machines; that they cleaned thf 
roadway with sprinkling wagons: put them in there and wit thf 
surface and cleaned the surface about twice a week for a period of 
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three of four months; that unfortunately they did not do it as often 
as it was required because this white wing street cleaning work was 
done under a limitation and he was compelled to watch out for every 
dollar and every two dollars; but to the limit of his appropriation 
he did it; that two white wings had the territory on H Street from 
North Capitol to about Fifth Street, that they worked con- 

48 stantly on this street within those limits; that the Report, 
viz: “Ordinarilv this subway is swept by the machine force 

daily before 8 o’clock," A. M. after which hour it is picked up by 
the white wing men, and thoroughly cleaned daily between 8 A. M. 
and 4:30 P. M.,” was true, but applied to the roadway ; that they 
cleaned the roadway the best they could with the appliances they 
had, and within the limit of the appropriation given by Congress, 
until he discovered a better method and used the Squeegee and 
Flushing machines; the squeegees are machines with a revolving 
rubber brush in the rear; referring to his report of February 16, 
1909 that “All the water that seeps in through these walls finds 
its way to the street by passing over the sidewalks, which walks are 
never in a presentable condition because much dirt and dust blows 
onto the wet surface of them and is worked up into a paste making 
the walks slippery and slimy,” witness stated that dust circulated all 
around through the subway and found its way down on the road- 
wav and sidewalk; that it was the mixture of the dust and moisture 
on the sidewalk that caused it to be slippery and slimy; that a 
correct statement of the conditions is that the sidewalk was more or 
ltss dirty all the time and the running of this water over the 
sidewalk made a kind of slime, made a slimy, slippery substance 
there; that in some instances the water poured right out in a stream 
through crevices in the walls, owing to imperfect constructions; that 
water would flow out and over the wall and hit the sidewalk perhaps 
two or three feet from the point where the sidewalk meets the wall; 
that most of it was seeping through the sand stone; that the 

49 concrete back of sand stone was about two or three feet thick; 
that it was not rain water, it was water caused by rain falling 

on the tracks and superstructure. 

On re-direct examination witness stated that the water poured out 
of the joints where two stone* were joined together and that the 
concrete behind the wall was only built up about twelve feet and that 
the wall itself is about 20 or 25 feet. 

Counsel for plaintiff then offered in evidence the plan for the con¬ 
struction of the subway which shows that these abutment walls were 
marked “not approved” by the Commissioners of the District of 
Columbia. The plan is dated April 12, 1904. 

The following letters were next put in evidence on behalf of 
plaintiff: 

Letter directed to D. D. Carothers. Chief Engineer, Baltimore & 
Ohio Railroad from the president of the Board of Commissioners of 
the District of Columbia, dated June 21, 1904, as follows: 

“Dear Sir: The Commissioners of the District of Columbia have 
the honor to return herewith the plans of the railroad subways on 
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H and Iv Streets, Northeast, in the City of Washington, in the Dis¬ 
trict of Columbia which they have approved under date of the 17th 
Their approval of these plans is subject to the reservation 
of the right to require the building of detached walls in front of the 
, e\ deem it necessary. Before any money shall be 
paid under the Acts of Congress in relation to the terminal 
50 structure, your company shall, if required by the Commis¬ 
sioners, deposit with the Commissioners an amount sufficient 
to coyer the cost of constructing these walls. The plan of the founda- 

ls ' vl ^ e en °ugh to permit the construction of these walls without 
difficulty.” 


Letter dated July 17, 1905, offered against the District of Colum¬ 
bia and not against the Terminal Company, as follows: 

“The Engineer of Highways. 

Sir. I ha\e the honor to invite attention to the condition of 
seepage and dampness prevailing in the masonry of the bridges of 
the Washington Terminal at H. K. L and M Streets, and Florida 
u e P Ue i* ^ • E.. which seems to show failure in the water proofing of 
the back of walls, and it is recommended that the defects he brought 
to the notice of the A\ ashington Terminal Company, through its 
Assistant Engineer, Mr. W. F. Strouse, #801 Delaware Avenue, N. 
E., with a view to correcting the trouble. 

A ery respectfully, 

CHAS FERNALD. 
Assistant Engineer A 


tt ^j^ er (hMed July 19. 1905, written by Assistant Commissioner 
Harding, as follows: 


u 


Mr- 'V F ' Strol,?e > Assistant Engineer, Washington Terminal Co 
301 Delaware Avenue, X. E. 


Dear Sir: I have the honor to invite vonr attention to 
ol seepage and dampness in the masonry of the bridges which 
you have constructed at IT Iv, I., and M .Streets, and Florida 
f , E., which seem to indicate failure in the water-proofing 

of the back of the walls and to request that you have this matter in 
vestigated with a view to correcting the trouble.” 


Letter dated July 20, 1905, from W. F. Strouse to Assistant Com¬ 
missioner Harding, as follows: 

Dear Sir: I beg to acknowledge recepit of yours of July 19th 
calling attention to dampness showing on facts of abutments on 
streets crossed by our Terminal construction, and to state that step* 
wd! be taken very promptly to correct this trouble which is caused 
by the fact that the upper portion of the masonry is not water 
proofed, and cannot be until the concreting of the bridges is done 
We are about ready to start on this work and will then provide 
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for the completion of gutters and opening up of down spouts, which 
it is believed will prevent any further trouble. 


Yours truly, 


W. F. STROUSE, 


Assistant Engineer 


Letter dated August 2?»rd. 1905, from W. F. Strouse to Com- 
missioner Biddle, as follows: 

“The recent wet weather caused the roadways on II and Iv Streets 
to be rather badly cut up, which we were required to repair at con¬ 
siderable expense. 

According to our agreement for the depression of IT Street, 
52 we are obliged to keep the roadway on this street in repair.” 


Letter from Commissioner Morrow to W. F. Strouse dated August 
26. 1905, as follows: 

“Replving to your letter of August 23rd, ask in 2 to he relieved 
from repairing K Street, T would state that the permit granted you 
for the depression of IT Street provides: ‘All work shall be so 
arranged and conducted as to inconvenience the public as little as 
possible/ ” 


Letter dated April 8, 1907, from the assistant engineer, Charles 
Fernald. to the engineer of highways, which reads as follows: 

“Attention is respectfully invited to the apparent necessity of 
washing the roadway pavement under the TT Street Terminal Bridge 
at least once a week, to remove accretions that ordinarily cause 
slipperiness. 

No rain operates to clean this surface, as is the case on ordinary 
highways, and the gummy substance under the bridge is sufficiently 
pernicious, at this time, to he unsafe for the foothold of horses. 

This morning at about 7 :30 o’clock T noticed three horses on the 
pavement, due to this cause. 

Tt is suggested that the time is now opportune to permanently 
arrange for this cleaning process, which was anticipated as a condi¬ 
tion to he met, when the design of this bridge was approved. 

Reference to the Superintendent of Street and Alley Clean- 
53 ing is suggest- with a view’ to arrange for this matter. 

Yen’ respectfullv. 

CHARLES FERNALD, 

A ssistan t En gin eer. ” 


Indorsement attached to above as follows: 

“April 8th, 1907. Engineer of Highways. Recommends that 
permanent arrangement be made for the washing of roadw’ay pave¬ 
ment beneath H Street Terminal Bridge. Approved April 10, 1907, 

JAY J. MORROW.” 
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To the reading of which letter counsel thereupon objected on the 
ground that it relates to no matter in relation to sidewalk and is 

“ l V ! e i rniS K° tlle roadwa 3% which objection was overruled 

zi xpifs to” 1 "»■***> •«* *- *">■ to 

Letter dated November 29. 1907, from Charles Fernald assistant 
Engineer of Highways of the District of Columbia, as follows 

,‘.‘ I ha y e ., the hanor !° invi,e attention to the unsatisfactory con- 
H k T , ’l M sL?t ,lo r ; ,f the Terminal Company on 

or less defective ,n the matter of dryness, at all thnes but ,nom es! 

tuition (,f\he "chief V' ei!ther ' n , n<1 , re T e 1 ctfl,11 . v su e£est that the at- 
Comnanv Mr C , of , the Baltimore and Ohio Railway 

company, Mr. Corothers. be invited with a view to taking such 
corrective measures as are indicated. R 

Am P ] e and reasonable time has been given to ascertain 

Letter dated December 2, 1907. from Commissioner Morrow to D 
Is Slows 6 "' 6nS ' n€er ° f ‘ he Baltimore and 0hio ^'ilroad company; 

and M Streets and Florida Avenue thi« ritv Th* ’ at ' 

tor tor' "i 

becomes' especially "bT^Thi wh, £ h . dllring rainv weather 

asasssKSSSgs 

Letter dated December 9, 1907, as follows: 

J ingtSn 0r D W C Engineer C ° nUniSSi0ner ' Columbia, Wash- 

letter, 

the walls and bridge floors have not piTed"eK ™ terproofing 



DISTRICT OF COLUMBIA VS. ELIZABETH J. HARPER. 


31 


rection of your Inspector, who was on the work at all times, and 
regulated the application of the waterproofing. 

“I have been away from headquarters for some time, and have 
not had an opportunity to examine these structures, but I am advised 
by Mr. Strouse that there has been little, or nothing, said to him 
regarding the character of work done, other than some complainl 
made before the platforms were finally completed. 

“As we endeavored in every way to meet the plans and specifica¬ 
tions of the District, and to conform to the direction of your In¬ 
spector on the work, I do not see what more can be done. I will be 
glad, however, to receive any suggestions from the Commission, and, 
as soon as I get an opportunity will make a personal examination/* 

D. D. CAROTHERS, 

Chief Engineer. ' 

Letter under date of January 27, 1908, from Mr. Macfar- 
5fi land, President of the Board of Commissioners, to D. D. 

Carothers: 

Mr. D. D. Carothers, Chief Engineer, Baltimore and Ohio Railroad, 

Baltimore. Marvland. 

V 

Dear Sir: “The Commissioners of the District of Columbia deem 
it proper at this time to call your attention to the fact that, as they 
anticipated in June, 1904, the construction of the subways under 
your tracks on H Street and K Street are not satisfactory, and that 
the condition is particularly bad in the H Street subway, partly due 
to the fact that the water proofing was placed on the backs of these 
walls so long in advance of the fills as to have become comparatively 
worthless before the structure was ever completed. The engineer 
Commissioner suggested at that time that a thin inner and detached 
wall at least for a portion of the height, should be built, to protect 
pedestrians through the subway against the bad conditions due partly 
to seepage and partly to condensation, and that this wall should be 
built of light colored brick in order to improve the illumination. 

“The Commissioners, however, did approve your drawings, with 
the construction of the foundation of sufficient width to provide for 
the erection of this wall thereon, and with a reservation noted on the 
approved plans, as well as in the letter of June 21, 1904, which 
accompanied the plans on their return to you. The Com- 
57 missioners have to request the preparation of plans, for the 
construction of these walls be at once taken up by your Corn- 
pan v. as the time is approaching when the Commissioners will be 
called upon to turn over the moneys provided by the Acts of Congress 
in relation to .the terminal structure, which payments they are un¬ 
willing to make as stated in their letter of June 21, 1904, until a 
sufficient sum is deposited with them to cover the cost of constructing 
these walls. 

Verv respectfully, 

HENRY B. F. MACFARL AND, President, 

Board of Commissioners, D. C” 
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Letter dated January 29, 1908. from Mr. Carothers to Mr. Mac- 
farland as follows: 

“Dear Sir: Relative to your letter of January 27, in regard to 
water proofing of subways in H and K streets I beg to advise that 
on December 2, I received a letter from Engineer Commissioner Mor¬ 
row in regard to this matter, and on the 9th of December I replied 
as follow’s: 

‘Relative to your letter of Dec. 2nd, regarding unsatisfactory con¬ 
dition of the walls and bridge floors of the Washington Terminal 
structures at H, K L and M Streets and Florida Avenue; I am sur¬ 
prised at the remarks in your letter, wherein you state, “The meas- 

e 1^. you to waterproof the walls and bridge floors have not 
proved effective/ ” 

“In the waterproofing of these floors, etc., we followed absolutely 
the plans provided by your office, and the w’ork was done 
58 under the direction of your Inspector, who was on the work 
at all times, and regulated the application of the waterproof¬ 
ing- 

“I have been away from headquarters for some time, and have not 
had an opportunity to examine these structures, but 1 am advised by 
Mr. Strouse that there has been little, or nothing, said to him re¬ 
garding the chaiactei of the w’ork done, other than some complaint 
made before the platforms were finally completed. 

“As we endeavored in every way to meet the plans and specifica¬ 
tions of the District, and to conform to the direction of your In¬ 
spector on the work, I do not see what more can be done*. I will 
le glad, howe\er, to receive any suggestions from the Commission 

and as soon as I get an opportunity will make a personal examine- 
tion. 

I p to the present time I have not received anv replv, or surges- 
tions from Captain Morrow. T shall be very glad to'receive any 

suggestions the Commission thinks of making in regard to this 
matter. 

Yours very 7 truly, 

D. D. CAROTHERS, 

Chief Engineer.” 

Letter dated February 3, 1908, from Major Morrow to Mr Caro- 
tners: 

• 

Dear Sir: In reply to your letter of December 2nd, and to vour 
letter addressed to the President of the Hoard of Connnis- 
o9 sioners, of January 29th, I desire to state that I must take 
exception to the statement that in waterproofing the bridge 
floors the contractors followed absolutely the plan provided bv our 

? . % as ‘ he >' lans 'J 111 *, w , ere approved by us were largely designed 
l Mr. Greiner, and while we did have an inspector on the work 
it was found impossible to have the work done entirely to our sat¬ 
isfaction. Further than this our attempt to close the work down 
on account of the extremely cold weather was resisted by vour resi¬ 
dent engineer and responsibility for its success was entirely assumed 
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by him. These statements refer solely to the waterproofing of the 

bn “Kelativf to the waterproofing of the walls, to which your atten¬ 
tion was uarticulurlv invited in our letter ol January iith, it was. 
never believed by us that this work was properly done and it was 
known by us that it was not satisfactory. Especially on the south 
wall of H Street, the waterproofing was applied and allowed to s 
through one entire summer season, under a hot sun, without the Ml 
2 i?,sothat much of the material which had been apphed 
left the walls. On both sides of H Street this flow of the water¬ 
proofing material showed its existence particularly by choking.all, 
or nearly all, of the drain pipes which had been installed. 1 - 

condition, even if remedied at all by your contractors, was done so 
with great difficulty and practically without satisfactory re 
60 suit as it is now known that from at least the sou w 
water is flowing, apparently with considerable head 
“I make these statements to make it clear that we do not concede 
that there is a reasonable basis for all the claims your letter makes, 
but even if they were conceded, it is doubtful if you could success- 
fully contend that our inspection operates to relieve your company 
from the obligation of correcting such defects as the time should 
demonstrate to exist. A special reservation was made 111 the approval 
of your plans, and noted 011 the face of the plans themselves as 
well as in the letter transmitting the plans, a copy of which is here¬ 
with enclosed, specifically stating that the right of theCoiiiniission- 
ers to require the building of a detached wall in front of the abut 
ments if they should be deemed necessary, was still reserved. Even a 
cursory examination of these subways would prove that something 
is necessarv to prevent the constant flow of water across the s 
walks from these walls, and there is no doubt that these detached 
walls, or some similar device, will have to be installed before the 
Commissioners will make the certificate which is required by law 
prior to your company drawing from the Treasury cash payment 
provided for under the Acts of Congress relative to the terminal 
structure. I will be pleased to go over this matter with you at any. 
time it may be convenient to you, and to give the utmost con¬ 
sideration to any suggestions you may have to make looking to 

the end we have in view . 

61 “I should perhaps add that I would like to have two or 

three days’ notice of the date and hour of your visit, as fre¬ 
quent engagements with Congressional committees might otherwise 
operate to prevent our meeting if the notice were short. 

Very respectfully, j. MORROW, 

Major, Corps of Engineers, U. S. A., 

Engineer Commissioner, D. CS' 

Letter dated March 10, 1908, from W. F.' Strouse Assistant 
Engineer Washington Terminal Company, to Major Morrow, as 

follows: - 
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,t 10 * 

at tU wha 0 t n hour h if‘would °‘ ^ lf s0 ’ P lea ®« ad « 

with him.” convenient tor you to go over the matter 

Reply to the above dated March 11, 1908, as follows: 

M w,wS3oit a c m Ellgineer Washington Terniinai c ° m - 

sta^f^iSup 0 ' f the I nSter 0 rfe i H S drS' 

March T3! 0n Wlth Mr - Car0thers at 2:30 °'dock P. M. on Friday, 
Very respectfully, 

. JAY J. MORROW, 

Major, Corps of Engineers, U. S. A.. 

Engineer Commissioner, I). C.” 

62 panfm Mr" M Ir f Ci r 0 t i‘ e, i S ’ C * lie , f E,1 S illeer - Terminal Com- 
panj, to Mr. Macfarland, dated April 9, 1908, as follows: 

the subways,"atand 'Vfstreef'T ° f '' an, . lar - v f 7th > regarding 
the south side of II' S eet has nnH "‘ U admit th J at the on 
account of water leaking though “ ^ g °° d COndi,io " 

missioned ^ htT ?T\ 

not have an opportunity to do so until Tuesday the 7th’ hf d,< ! 

which time we examined the abutments of both' ‘H’ ln d ‘lb cf' ’ “ 
The walls seem in vprv trnnA re • i u \ n and lv Streets. 

South Wall of ‘H’ Street and if ; WIth , th ® exc eption of the 

trouble that exists for protection of iiJ’t lnt . entl0 ' 1 to correct the 
as to improve the condition of the sidewSwell 
believe that when this has been dnno fit, ‘ 11 ® treet - V e 

isfactorv. There surely could hp ’ { • ° c . ondltlons will prove sat- 

up the ‘H’ Street Z^Xtre doina'tb 'mh' 0 us *° fix 

be in good shape, and no complaint wtl nd kihf IT" ‘° 
while on the ground. niade Major Morrow 

There has been no disposition on thp nnrt 
pany to avoid its obligations to ll,o nlin f h ® Ten,llnal ?om- 
have we anv desire now We feel ih.it 1 * Commission; neither 

good faith with all of our worl S'conne ToJrWth fh" 

and the Railroad Companies h.f ! . , the Term mal Co.. 

63 with the expenditure® ind T »• 1 i ure ' ieen ver >’ prodigal 
District Commissioner® ivaVnn/il 1 re , spect ( ull y ask that the 
Street subway and <ee if it rW I e have lm P r °ved the ‘W 

i™ th« «& ,S,-S,‘hVr'te ElS"' y 

Yours very truly. 

> . D - D. CAROTHERS, 

Chief Engineer.” 
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Endorsement attached to above, as follows: 

April 25, 1908. 

1 move the Chief Engineer of the Baltimore & Ohio Railroad be 
advised that the Commissioners have no objection to any reason¬ 
able delay on the work of improving the drainage conditions be¬ 
hind the walls of the H and K Street subways, and that no further 
action will be taken by them pending the installation of such back- 
drainage system of the walls of these subways, provided that no un¬ 
reasonable length of time is consumed in doing the work. 

JAY J. MORROW, 

Major, Corps of Engineers, U. S. A., 

Engineer Commissioner, D. C.” 

Letter from William Tindall, Secretary of the Board of Commis¬ 
sioners to D. D. Carothers. dated .\pril 27. 1908, as follows: 

“April 27, 1908. 

Mr. D. D. Carothers. Chief Engineer Baltimore & Ohio Railroad 
Co., Baltimore, Md. 

Dear Sir: In response to your communication of the 9th 

64 instant, relative to the subways at H and K Streets, in this 
City, the Commissioners direct me to inform you that they 

have no objection to any reasonable delay on the work of improving 
the drainage conditions behind the walls of the* above mentioned 
subways, and that no further action will be taken by them pending 
the installation of such back-drainage system of the walls of these 
subways, provided that no unreasonable length of time is consumed 
in doing the work.” 

Counsel for defendant, the Washington Terminal Company, ad¬ 
mitted it is duly incorporated. 

Whereupon plaintiff, by her counsel, announced her case as 
rested. 

Thereupon counsel for the defendant, the District of Columbia, 
moved the Court to direct the jury to return a verdict in favor of 
the defendant, the District of Columbia, which said motion was 
overruled by the Court and an exception noted and allowed by the 
Court as to the overruling of said motion. 

The grounds of said motion were as follows: 

1. The injury having resulted from the fall of plaintiff caused 
by the seepage coming through the walls on to the sidewalk and no 
defect being shown to exist in the sidewalk, the cause was the seepage 
or flow of the material through the walls; that these walls were 
built by the Terminal Company on plans selected by it approved 
by the Commissioners except as to the walls, which were never 
approved, the District could not be liable for any defect in the plan 
of construction. 

65 2. Failure on the part of the District of Columbia to 
properly supervise the construction is not actionable and there 

was no proof of such failure. 
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3. The District of Columbia was not liable for failure to enforce, 
as against the Terminal Company, any power given it by the Act of 
Congress to compel the construction or completion of the subway, as 
this power was a governmental function. 

4. The District is not liable for neglect of the Terminal Com¬ 
pany in constructing the subway as it had no power beyond that ac¬ 
tually exercised bv it. 

5. It was impossible for the District to remedy the condition ex¬ 
cept as it already had by insisting upon the cause being removed 
by the Terminal Company and could only do this by withholding 
the money as it did. 

6. All that the District could do with its appliances and means 
was done by means of washing and sweeping, etc. 

7. The primary liability was on the Terminal Company in any 
event as it caused the substance to he upon the sidewalk and it was 
its duty under the law and the Act of Congress to remove it. 

8. The plaintiffs own negligence contributed to the injury and 
was the approximate cause thereof. 

9. The condition as detailed in evidence amounted merely to a 
slipperv condition of the sidewalk for which the District of Columbia 
is not liable. 

10. The evidence does not show either that the place was dan¬ 
gerous where plaintiff fell and particularly it shows no notice to the 
District of a dangerous condition at that place or any other place 

for pedestrians. 

66 Thereupon counsel for the defendant, the Washington 

Terminal Company, moved the Court to direct the jurv to 
return a verdict in favor of defendant, the Washington Terminal 
Company, which said motion was granted hv the Court, to the grant¬ 
ing of which said motion an exception was duly noted by counsel 
for District of Columbia and allowed by the Court. 

Whereupon Charles R. Ricketts, a witness produced on behalf 
of the defendant, the District of Columbia, after having been duly 
sworn testified that he was employed by the District as a white 
wing; that he was employed as such during November, 1909. and 
was stationed in the subway in H Street; that during the month 
of November, 1909, he began work at eight o’clock in the morning 
on the west end of the subway; that he takes and makes three 
rounds around the tunnel and run over it with the machine, and then 
went up above two blocks and stayed up there about three-quarters 
of an hour or an hour, and then came hack in the tunnel up to 12 
o clock, and then about half past twelve o’clock goes to work again 
and start in the tunnel again three rounds, and then go up to^the 
subway, up through the subway up to the 5th street, and then come 
back; and the rest of the evening he is there, and that he quit work 
at half past four; that he was working there on the 22nd dav of 
November, 1909; that he would clean the street and sidewalk; that 
during 1909 he began on the west end and would go east on one 
,, — • ^ come down from the east on the other 

side and go west; went around three times; that Robertson, a bag 
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carrier, helped him; as to the sidewalk witness testified as 
67 follows: “I will 'tell you what I do with the sidewalks I 

go over the sidewalks with the machine every other day, a 
of course there is some wet sploshes comes down from the top an . 
of course we had to keep them swept on account of the grease and 
slime And then every once in a while, whenever T comes across 
anvthing like that, I runs it off. I generally keeps the sidewalk 
clean, and also the other part.” Asked if any one else came in 
there to do any washing witness stated that there were ^ flood¬ 
ing machines and a squeegee; that they would flood the street and 
four or five of the white wings would go behind it and broom it. 
that thev washed the sidewalk at the time; that the street was 
scraped but no occasion to scrape the sidewalk because be kept the 
sidewalk in such a condition that it did not need to he scraped 
that after he flooded the sidewalk he would sweep the water off int 
the gutter and down to the sewer; that when they flushed the road- 
wav thev swept the water down the gutter; asked if the road ua.. 
clean after this process witness answered, “Clean, yes, sir. per ec y 
clear, ves sir. because T had men come through there and put slimy 
hands'over it, and there hands were iust ns clean as taken out ot 
clean water,” that thev had been using the sprinklers ever since 
the tunnel was built; that the reason so much time was spent in the 
tunnel was on account of the had condition; that it was leaking an 
water running from the side and leaking from the top, which always 
kept, it wet and damp; that water was slimy and greasy; that it did 
not cover all the sidewalk hut only bin spots and splotches; that 
when he quit at 4:30 November 22. 1000. the sidewalk was clean, 
perfectly clean, that he always did keep the sidewalk clean 

03 because’ that was the main place. 

On Cross-examination witness stated that he was on this 
route a couple of years before the tunnel was built; that he does 
not know what happened on November 22, 1000; that he knows no 
wav of fixing that date from others, hut knows he was there on that 
date* that the tunnel was in terrible condition when first nut up. 
hut there was a big difference between the 22nd of November and 
other davs because it was always kept clean after he started in there; 
that he started to clean the sidewalks as soon as the tunnel was 
readv to go into; witness’ tesrritory was three blocks inside and two 
blocks and a short block outside; that he pushed a machine with 
brooms under it which picked up things it goes over; that he used 
this machine on the sidewalk inside of the tunnel, hut not outside; 
did not know of anv other sweeper using the machine on the side¬ 
walk in the District of Columbia, hut witness did it; that he has 
seen the flushing machines used on that street when they first came 
out. long before November 22nd. 1900; that he has seen the sprink¬ 
ler driven up on the sidewalk; that he could not fix a time prior 
to November 22d. when the sprinkler was run on the sidewalk be¬ 
cause he never looked for it. 

On re-direct examination witness testified that, he put water on 
the sidewalk to clean up the slime and grease which came from the 
walls and roof; witness put the pushing machine on the sidewalk 
everv time thev cleaned it, that is inside the tunnel. 
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Rom rt Uilliam Robertson. Icing first duly sworn testified in 
behalf of defendant that in November, 1909. he was in the 
6 einplov of the Street Cleaning Department of the District of 
Columbia, as a white wing: that he worked in the tunnel 
from about March q 1909, until September 1910; that he worked there 
\t ^x> ember 1909 and was at work on November 22d, 1909: that 

the 0,pane<i t,le middle of the street, and witness swept 

he gutters, and put the gutter dirt in together with the dirt that 
he nntild gather out of the street and put it in the hag which he 
had on the hag carrier and he would work in the tunnel until about 

to ahont fifth t f mb r°"' d ?° from the en d of the tunnel 
to about fifth street That was the end of their route on the south 

side, going east, and they would come hack on the north side, com- 

stav hTthe"! I theV r, !r the s ! ,Wav - «©"'"• nr| d thev would 
stai in the subway until dinner time: that dinner was at twelve 

o clock and that it took half an hour; that after dinner thev would 

commence at the west end of the tunnel and work in the tunnel 

rin ufto Pifth%°i T !n ' he t Ven, ’ n£r Thev " on, d then make a 
trip up to Fifth Street, up on the south side of H and come hack 

;'bviv r ;;:;; ? to th t mhm *- ***».thev st.™ in »£ 

♦W bl T’dhng time: that quitting time was at half pa=t four- 

hat sweeping was done on the sidewalk: that he h el pcdV sweep 
the sidewalk with a broom and that tunnel was washed tw™ a 
week that they had the sprinkling machine in there, and thev 
vould open the valves of the sprinkling machine full force on the 
. idenalk. and about five men would come behind them with broom 

SJ ST",?,'- ,nd ,i!”,;™’ H »»»SSE 

and s P"" k le it—that is. with the valves of the sprinkling machine 

70 >/’>/ I" fnr ce—and then the man would follow right un 

-0 behind the machine, with the hacks of the brooms which 

had a ?era Pcr on it, and scrape all the dirt loose Then 
onen fi,ll’f ne d com . e , baf ' k over *he street again with the valves 
sweep it ah m Z'gutmi T/i, nn<1 * he mnn Mhnd and 

^done'on Wednesday and SaSa^^ 

used ..‘Si!? it"aid h STr S Cf,me °"‘ wh “ ‘ he 
On cross-examination witness testified that th^ onrinVio u 
valve on both sides and that it was put on the^TideS that fh/ 

h rTl, hnfl thp crinkling machines as long a?he can rll 

1909 *that ^hev bo‘ fh<> sq,, ? eaee ,about the middle of November 
first went n LmI, the si<le " a,k twice a week when he 

Jw'£l m' aere„ dn „, 

for thirteen yearsTthatTe wTs detail fnd tn^tSlt^T^ 6 "! 
on certain days; that he drove the sprinkler Ihrmmb Tb ’"a 
also the squeegee; that, he commenced to do this about IfiOR 6 
he continued to do this the whole time he w^ employed^^hy fhe 
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Department, about twice a week; that he kept it up until 1910 • 
that the sprinkler has a barrel on it containing about 450 gallons 
o \\a er that in the fall of 1909; that he was sent over there with 
the sprinkler and they would take and put it on the sidewalk 
and the men would come behind him from live to six of them, he 
thinks it would be, and they would sweep the water to the 
' 1 fitter. lie would go up on the south side and then tliev 
ttould come back down on the north side of it, the same 
way, and on the sidewalk on the north side; that they would then go 
oh" in the street and scrub that; he would go over it first with 
the sprinkler and they would take the back of the broom which 
has a scraper on it and would scrape it, and tliev would then take 
the broom part and sweep it off; that he went through the tunnel 
about six times and would fill up at each end of the tunnel - that a 
tank of water would be sufficient to make a trip one way hmugh 
On cross examination witness testified that lie first put the mrink- 

vears- thatTn the n ^ ‘ t® 8pn ?# ° f ^ and continued it for two 
years that in the w nter he could not tell how manv times he washed 

hal/’ptt'ti ‘ 1 ?h t at h t e b W0U , ld H St , art a Spr i nkle ‘he sidewalk "at about 

nail past one that they had boards and planks put up and drove 

up on them; then he used the timber to put in the gutter- that this 
was first started in 1908. 8 ’ 1 tJns 

On redirect examination witness stated that in the winter when 

iu's e 'r 7/' d,d no ' *"• '»■ 1. 

nf J rl f r S ‘' A . LDI1 i G > a "1 tness produced on behalf of the District 

€1 . n S hft duly sworn, testified that he is foreman of 
the Stieet Cleaning Department; that in November, 1909 he was 
employed as an inspector of the Street Cleaning Department on the 
unimproved white wing service in the northwest; that the cleaning 
of the viaduct was done by hand by the white wings and twice a 
week, that the service was inaugurated in the earlv part of April 

79 i°[ 7 ’,"' hen the sprinklers, twice a week, Wednesdays and 

Satin days, came to the tunnel and thoroughly wet it' down 
Then the men with the brooms, with the steef portion would 
sciape it thoroughly, take up the muck and things of that kind 
and the sprinklers going through first on the south side and then on 
the north side, covering it. Of course there were tracks in the tunnel 
and they worked first from the west to theeastandthen 
eas_t to the west, and the men would scrape up this accumulation 

?W I),’!" th< “i , sp , nnkI « r ! coming through again, flushing it out =o 
that they could heap it in the gutter, and piling it in the gutter and 

isnSHti: ■ £ *s ■- -4 ■» ih « -Asrsa 

.ewer, that this was in the roadway; that he cannot recall that 
sweeping was done on the sidewalks too. * 

No cross-examination. 
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William E. Owens produced as a witness for the defendant, tes¬ 
tified that he is employed as Chief Inspector in the Street Cleaning 
Department; that in November 1909, he was Chief Inspector; that 
the viaduct under II Street was under his supervision; that he ob¬ 
served the work done by his men in the viaduct in November, 1909; 
that there was whitewings there, too, that were cleaning with their 
brooms, and hand scrapers, and small machines and scrubbing; 
that he thinks the scrubbing at that time was done with the 
squeegees; that it is his recollection the squeegees were brought in 
there in November also the flushers; that before the squeegees were 
bought the tunnel was cleaned by sprinkling and scrubbing; that 
the sprinkling machine was filled with water and taken in there and 
flooded and the hand men then would sweep after it and 

73 would scrape it and clean it to the l>est advantage; that the 
sidewalks were washed also; this was done as often as it 

was absolutely necessary, as often as he would find it in bad shape; 
that in 1909, it was done a couple of times a week witness believes; 
that he was at the place frequently, every day or every other dsry; 
that the white wing men with their brooms swept the sidewalk in 
the tunnel; that there were two men in the tunnel and up as far as 
Fifth Street; that the District had no other appliances that might 
have been used, that the witness knows of; that he would be likely 
to know it if they had any. 

On cross-examination witness testified that he did not see the 
sprinkler used on the sidewalk; that he did not know when the 
flushing machine or squeegee was gotten; that he does not think the 
sidewalks were swept every time they went through; swept when it 
was necessary to sweep them. 

Daniel Dyson a witness produced on behalf of the defendant tes¬ 
tified that in November 1909, he was employed in the Street Clean¬ 
ing Department of the District; that he swept there three times a 
day or as often as needed in H Street; that he only swept in the 
tunnel when thev flushed it which was twice a week, sometimes once 
and sometimes twice a week and sometimes a little oftener or less, 
just as it was needed; that his work, regularly, extended up to the 
tunnel; when flushing machines were used about six of them would 
go off their routes and go through the tunnel and scour behind the 
machine; that the sidewalk was flushed by the machines being run 
up on the sidewalk and they would go behind with their brooms, 
that water was swept off with brooms and into the gutters; that before 
the accident the only kind of machine that went on the sidewalk 
was the sprinkler. 

74 On cross examination witness stated that he did not know 
wdien the sprinkler started going there, or when it stopped. 

James M. Wood, having been heretofore duly sworn, w r as called 
at a witness for the defendant and testified that commencing June 
7th, 1909, apparatus for the sprinkling of the sidewalk was used 
in cleaning the sidewalk in the subway and continued during the. 
balance of June, July and once or twice in August; that they only 
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went in there eight or ten times on the sidewalk; that other apparatus 
was not put on the sidewalk; that prior to November 22, 1909 they 
had little hand sweepers and sprinkling wagons, and these were the 
only machines that the department owned and could have put or that 
they put on the sidewalk; that he knew the squeegee was put in the 
tunnel but not on the sidewalk; couldn't get the squeegee on the side¬ 
walk. 

On cross-examination witness testified that they stopped using 
the sprinkler on the sidewalk either in August or September; that 
the sprinkler was never used on the sidewalk in October or Novem¬ 
ber, 1909; that the squeegee was bought November 6, 1909 and was 
received on November 18, 1910, and was first used November 19. 
1909, but not in the subway; that when, the sprinkler was used the 
valves were taken out of the sprinklers so as to throw water more 
freely to get it on the sidewalk; that he was present on the occa¬ 
sions when it was used; that the inspector and contractor did not 
want it to get on the sidewalk; that he went there personalty and 
told the man to get it on the sidewalk regardless of police or the 
law or anybody else and he stayed there until it was done; 

75 that he stayed there and saw that they cleaned the whole 
subway the best they could, sidewalk and roadway; that he 

never gave any order to use any hand machines on the sidewalk and 
never saw any used; that he never saw Ricketts use a hand machine 
on the sidewalk but had seen Ricketts on the sidewalk with a push 
broom and scraper. 

Frank D. Edgington, a witness produced on behalf of the de¬ 
fendant testified that he was Chief Clerk of the Street Cleaning De¬ 
partment and had custody of the records of the employment of per¬ 
sons in the Street Cleaning Department; that the first squeegee ma¬ 
chine was purchased in 1910; but they received one on trial No¬ 
vember 17, 1909; that A. H. Pruitt, an inspector of the Street 
Cleaning Department in 1909, whose duty was in relation to the H 
Street viaduct died in 1910. 

Robert E. Doyle, a witness produced on behalf of the 
District testified that in 1909 he was Chief Inspector in the Street 
Cleaning Department; that from 1907, up to and including No¬ 
vember 22, 1909, they first had sprinklers in there, and turned them 
on with full force, opened the valves and flooded the roadway from 
the center of the street back; that afterwards they found that when 
they flushed along the curb they could throw it up on the sidewalk, 
and they did that, not all of the way but part of the way, and had 
a man follow in behind and sweep it off; that the men who followed 
behind swept the water and dirt off the sidewalk into the roadway 
and into the gutter; that when first they started it was done twice a 
week, as long as the weather would permit; but in cold 

76 weather could not do so because it would freeze; that he 
knew of the order of April 15, 1907, by Mr. Tuehy, Su¬ 
perintendent of the Street Cleaning Department, and from the time 

6—2517a 



42 DISTRICT OF COLUMBIA VS. ELIZABETH J. HARPER. 

the order went into effect he was there most every day the viaduct was 
flushed or sprinkled; that this was kept up twice a week up to Octo¬ 
ber or November, then it depended on the weather or frost; that 
before November 22, 1909, no flushing machine was used except 
the sprinkler, because the District has no other appliances except the 
sprinkler up to that time 

On cross-examination witness testified that prior to November, 
1909, he took the sprinklers and by turning the valves on full force 
they acted as flushers; that the squeegee was put on after November, 
1909. 

Counsel for the defendant then offered in evidence a certified copy 
from the Department of Agriculture of the weather conditions dur¬ 
ing the month of November, 1909, up to and including November 22, 
as follows: 

“Daily Values of Temperature and Precipitation at Washington, D. 

C., in November, 1909. 

Data as to temperature. 


1909. Temperature. Maximum. Minimum. Precipitation. 

Nov. 1. 77 47 None. 

Nov. 2. 77 60 .01 inches 

Nov. 3. 65 46 .02 

Nov. 4. 66 45 None 

Nov! 5. 67 39 None 

Nov. 6. 55 42 Trace 

Nov. 7. 57 38 None 

Nov. 8 . 69 49 .07 

Nov. 9. 59 46 Trace . 

Nov. 10. 55 41 Trace 

Nov. 11. 66 37 None 

Nov 12... 75 41 None 

Nov. 13. 71 45 None 

Nov. 14. 58 49 None 

Nov. 15... 60 48 Trace 

Nov 16 67 42 Trace 

Nov*. 17 64 39 .04 

Nov. 18. 43 31 None 

Nov. 19. 48 31 None 

Nov 20. 67 36 None 

Nov. 21..! . 71 47 None 

Nov. 22. '4 o2 None. 

77 Counsel agree that the following is a memorandum of the , 

- « -V 1 -4 AAA //mi 1 


condition of the weather on November 22, 1909; “The sky 
on an average was clear from sun rise to sun set. r lhe sun set clear 
at 4:50 P. M. The highest temperature was 74; the lowest 52.” 

Thereupon counsel for the District offered in evidence the permit 
given to the Baltimore and Ohio Railroad Company dated August 
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19, 1903, and upon objection being made and sustained and excep¬ 
tion was taken and duly noted and allowed by the Court. Said 
permit is as follows: 

“#9179/218 E. D. 

Folio 335, P. C. 0., 18. 

August 19, 1903. 

Permission is hereby granted to the Baltimore & Ohio Railroad 
Company to excavate, grade, and lay tracks, on its line between 
Florida Avenue and the present Metropolitan Branch of the B. & 0. 
R. R., near Rhode Island Avenue, and, between Florida Avenue and 
the present Washington Branch of the B. & 0. R. R., near Winthrop 
Heights Station, and, the Y connection between these lines, sub¬ 
stantially as located on the plan of March 18th, 1902, and to con¬ 
struct such culverts and bridges as may be necessary in connection 
therewith; to grade Spuare 711; to grade the bulk Freight Yard, 
east of Eckington Place, between New York Avenue and R Street; 
to grade Florida Avenue, Delaware Avenue, K, L, M, N, 2nd and 
3rd streets, N. E., to the extent and within the limits shown on the 
plans for this work, filed in the Office of the Engineer of Highways; 
construct the foundations and walls for the viaduct and 

78 terminal structure along Delaware Avenue, N. E., between 
Florida Avenue and the Union Station Building and to 

emplace the earth filling therein, and, execute such contingent and 
incidental work thereto as is required; all work to conform to the 
plans to be approved by the Commissioners of the District of Col¬ 
umbia, and authorized by the Act of Congress, approved February 
12th, 1901, and revised and amended by Public Act No. 122, 
approved February 28th, 1903, providing for the elimination of 
grade crossings and the construction of a Union Terminal Station in 
the District of Columbia, under the following conditions: 

All the work done shall be at the risk and expense of the B. & O. 
R. R. Co., and the responsibility for any and all accidents and 
damages to persons or property, directly or indirectly, resulting from 
or due to, the construction or maintenance of the work, whether 
done by the B. & 0. R. R. Co., or others in connection with it, shall 

be assumed bv the B. & O. R. R. Co. 

«/ 

All work shall be so arranged and conducted as to inconvenience 
the public as little as ]>ossible, and suitable and sufficient means must 
be employed to maintain and protect travel on all intersecting 
and adjacent streets and high way s t by providing such roadways, 
bridges, fences, barricades, lights and watchmen as may be necessary, 
in the opinion of the Commissioners of the District of Columbia, to 
afford the least inconvenience and danger to persons and 

79 property, and the Police Regulations governing the storage, 
lighting and protection of materials in the public space shall 

be fully observed, as will also the application of these regulations, 
to the general conduct of the work. 

No blasting will be permitted under this permit, and no explo¬ 
sives of whatever nature, or intended purpose, shall be stored upon 
the work, but, should it become necessary to use explosives, special 
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permits in each case must be obtained before any such work.is done; 
all steam generators, or boilers, or compressed air receivers, or reser¬ 
voirs, shall be tested for pressure and serviceability by the District 
Inspector of Boilers, as provided for by law, before being put into 
service, and his certificates of serviceability shall be kept readily 
accessible. 

Temporary sheds for office purposes, and for the storage of tools 
and materials, may be erected, if necessary, but not within 30 feet 
of any dwelling or brick building. No shed, building or other 
structure shall be erected or maintained for habitation, unless ad¬ 
mitted to be a tenement or lodging house by the B. & O. K. R. Co., 
and thereby subject, by intent, to all the conditions of light, beat 
and ventilation, provided, for and required for such buildings, by 
the health and Building regulations of the District of Columbia, 
except as specially modified bv the Commissioners and any building 
used for this purpose by the B. & 0. R. R. Co., its agents, 

80 or its contractors, will lie considered as such tenement or 
lodging house; all temporary buildings shall be removed by 

the Railroad Company at any time after 30 days’ notice to do so from 
the Commissioners of the District of Columbia. 

Conveniences, properly secluded from public observation, for all 
employees engaged upon the work, must be provided by said Rail¬ 
road Company of such construction and in such location as to insure 
perfect sanitary conditions, and the laws and regulations relating 
to the public health of the District of Columbia must be fully ob¬ 
served in all respects. 

Such temporary tracks as may be necessary to the prosecution of 
the work may be installed, within the right-of-way of said railroad 
company and within the limits of such streets as require alteration 
in grade, and which are to be graded under this permit; also, such 
derricks, boilers, engines and other machinery for construction pur¬ 
poses, but, they must be so arranged and constructed as not to be 
dangerous in their operation to either person or property, and in 
the use of them, the public shall be as little inconvenienced as pos¬ 
sible. 

Special permits must be secured for other temporary tracks in 
public space. 

All oil and inflammable material in store, must be isolated and 
suitably protected to avoid damage to abutting property. 

All construction material and public property of whatso- 

81 ever nature taken out of the streets, and not previously paid 
for, by the railroad company shdll be disposed of as the En¬ 
gineer Commissioner of the District of Columbia shall direct, and 
any such material or property, destroyed or unaccounted for. must 
be paid for, or replaced by the B. & O. R. R. Co., and no sewer, 
water or lighting fixtures or appurtenances to the premises of anv 
abutting property.? shall be disturbed or destroyed,’until provision 
has been made by said railroad company for continuing such ser¬ 
vice, it being the intention that no property shall be deprived of any 
such privilege now enjoyed. 

Inspectors representing the Commissioners of the District of Co- 
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lumbia and appointed for the purpose, shall have access to the work 
at all times. They will look after the public interests and conveni¬ 
ences, and also see that the laws, regulations and ordinances of the 
Lnited States and District of Columbia, are complied with, and it 
shall be their duty to invite attention to any neglect, oversight or 
disregard of any of the terms of this permit, and to insist upon their 
enforcement. 

No work is authorized under this permit, the detail plans of which 
have not been approved by the Commissioners of the District of 
Columbia, nor in any procedure authorized hereunder that shall 
operate to close any street provided by law to be closed, unless all 
the property abutting on the portion of such street provided to be 
closed shall have been first acquired as provided by law. 

82 In connection with the grading of Florida Avenue Dalaware 
Avenue, K, L, M, N, 2nd and 3rd streets, as authorized herein, 

the B. & 0. R. R. Co., shall deposit with the Collector of Taxes, D. C., 
the sum of $ 10 . 000 ., and such further sums as may be necessary 
as required by the Commissioners, to defray the cost of the necessary 
adjustment of sewer, water, and other public appurtenances in these 
streets to the new grade. The total cost of this work is estimated to 
approximate $46,000. All expenditures from this deposit legallv 
chargeable to public funds will be reimbursed to the said railroad 
company as soon as funds for the purpose are provided bv appropria¬ 
tion by Congress. 

Such work of grading on the above mentioned streets legally 
chargeable to public funds, as may be done by the said railroad 
company, under this permit, will likewise be paid for on estimates 
approved by the Engineer Commissioner, at the rate of thirty-five 
(35) cents per cubic yard measured in cut, as soon as aforesaid 
funds are appropriated. 

The B. & O. R. R. Co., shall also deposit with the Collector of 
Taxes, the sum of $1,000. dollars, and such further sums as may 
from time to time be necessary to make good all damages to any 
District Government work injured in connection with operation 
under this permit. When work under this permit is completed 
such amount of this deposit as shall not have been expended shall 
be returned to said company within ninety (90) days, with a 

83 full itemized statement of all expenditures. 

This permit shall be limited to one year from date of issue, 
but may be extended by the said Commissioners beyond that date. It 
is subject to suspension or revocation at any time, should cause for 
such action appear to the Commissioners. In the execution of work 
hereunder, all laws and regulations of the United S’tates and of 
the District of Columbia shall be strictly observed. This permit 
shall not be effective until accepted by the railroad company in 
writing. 

By order of the Commissioners, D. C. 

H. WOODWARD, 

Permit Clerk, D. C. 

The Baltimore and Ohio Railroad Company hereby accepts the 
conditions of the foregoing permit. 

(Signed) CHIEF ENGINEER.” 
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Thereupon counsel for the District offered in evidence a letter 
dated May 28, 1904, from Ca rot hers, Chief Engineer of the Balti¬ 
more A Ohio Railroad Company to the Engineer Commissioner of 
the District in relation to the construction of the work on H Street 
and the order of the Commissioners dated June 1, 1904, and upon 
objection being made and sustained exception was taken and duly 
noted and allowed by the Court. Said letter and order are as follows: 

“Dear Sir: Assistant Engineer Strouse advises me, this morning, 
that no arrangement has been made for lowering the approaches to 
“H” St., or the part of the work provided by the Act of Congress for 
the District. 

84 In looking over the permits that were given by you last 
year, I find that “H ,? St. was not included, and I would, 

therefore, ask that the Terminal Company be authorized by the Dis¬ 
trict Commissioners to do the necessary grading outside of the 
Terminal work, charging the District with the cost of such work. 

As the method of doing this work has not been finally decided 
upon between the Contractors and the Terminal Co., T would ask 
that your Assistants discuss the matter with Mr. Strouse, in order 
that an arrangement satisfactory to all may be reached. 

M ill you kindly give us the necessary permit to proceed on “H” 
St., same as was given for the other streets. 

A T ours truly, 

D. D. CAROTHERS, 

Chief Engineer.' 

_ _ _ “June 1 , 1904. 

Ordered: 

That the general permit to the Baltimore and Ohio Railroad 
Company for construction work on the Washington Terminal dated 
August 19, 1903, (#9179-218 E. D., folio 335, P. C. O. 18), is 
hereby amended to cover the operation of grading II Street, north¬ 
east, between 1st and 3rd streets, and 2nd street, northeast, between 
G and I streets, under the same conditions and restrictions as pre¬ 
scribed in the terms of the original permit. 

Such work of grading as may be done by the Baltimore 

85 & Ohio Railroad Company on the above mentioned streets, 
under the terms of this permit legally chargeable to public 

funds, will be paid for on estimates approved bv the Engineer 
Commissioner, at the rate of thirty-five (35) cents^per cubic yard 
measured in cut without classification. 

This permit shall not be effective until accepted, in writing, by 
the Baltimore and Ohio Railroad Company, and shall be limited to 
one ^ear from date of issue, but the Commissioners reserve the right 
to extend, suspend or revoke it at any time. 

Official copy furnished Engineer Department. 

By order: 

WILLIAM TINDALL, Secretary ” 

Thereupon counsel for the District offered in evidence a plan ap- 
prm^d by the Commissioners June 17, 1904, for the construction of 
the H btreet viaduct and particularly the note thereon, as follows: 
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“Approved : a light colored brick wall to be erected in front of 
abutments after completion of the work, in the option of the Com¬ 
missioners of the District of Columbia, in which case angle of wall 
will he rebuilt in such manner as to give a short return of* ashlar 
faced masonry in same plane as face of brick wall.” 

to which said offer objection was made and sustained and counsel 
for the District took an exception to said ruling, which was duly 
.noted and allowed. 

Counsel for the District then offered in evidence letter dated June 
20, 1904, in which Commissioner Biddle forwards the plans 
8(5 to the Commissioners, the letter of June 21, 1904, in which 
the plans were transmitted to the railroad being already in 
evidence. Objection was made and sustained to this offer and coun¬ 
sel for defendant took an exception which was duly noted and 
allowed by the Court. 

Counsel for defendant then offered in evidence letter dated June 
26, 1904, from Carothers to Biddle, relating to the waterproofing 
of the wall, which was objected to and sustained, to which ruling 
counsel for defendant noted an exception, which was duly noted 
and allowed by the Court. Said letter is as follows: 

“Dear Sir: Relative to yours of the 18th, regarding approval of 
plans for the subways at H and K Sts., and the shorter subways 
North of that point referred to in your letter; while you make no 
mention in your letter as to the quantity or character"of the cover¬ 
ing for the backs of the walls of these Streets North of H & K Sts.; 
yet I believe I understand that you desire and we are preparing to 
take this precaution, and since your Department has made a thorough 
investigation of this waterproofing, and it seems to be satisfactory, 
I am inclined to think that we had better put it on H and K Sts. 
also, so that we may prevent dampness in these walls as well.” 

Counsel for defendant then offered in evidence a letter dated 
June 27, 1904, from Biddle to Carothers, which was objected to and 
objection sustained, to which ruling counsel for defendant 
87 noted an exception, which was duly noted and allowed by 
the Court. Said letter is as follows: 

“Dear Sir: I have the honor to acknowledge the receipt of your 
letter of June 23rd, replying to mine of the 18th, in which you state 
that you think it advisable to put water proofing on the H and K 
Street subways as well as those to the north of these streets. I agree 
with you as to the advisability of this action.” 

Thereupon counsel for the District offered letters dated July 14. 
.1904, from Harding to Strouse which relates to waterproofing; "and 
of July 16, 1904, from Strouse to Harding, relating to the same 
subject, to which objection was made and sustained, and exception 
noted by counsel for defendant which was dulv noted and allowed 
by the Court. Said letters follow: 
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July 14, 1904. 

“Mr. W. F. Strouse, Ass’t Eng’r, B. <fe 0. R. R. Co., Baltimore, Md. 

Dear Sir: In reply to your letter of July 11th, relative to the 
substitution of waterproofing for tar for covering the backs of the 
walls of abutments at L and M Streets and Florida Avenue, I would 
state that the use of coal tar for waterproofing the tracks of your 
1 >i id go abutments at L and M Sts. and at llorida Avenue was sug¬ 
gested as the proper material for the work on account of its peculiar 
adhesive properties. The surfaces to be covered with water- 
NS proofing are more or less uneven and rough, and, therefore, 
likely to cause separation of material swabbed over them that 
is not as adhesive as coal tar. While oxidized residuum or hydrolene 
has been recommended for water-proofing the bridge floors with full 
confidence in its serviceability for such use, it is not believed to be as 
well adapted for water-proofing the back walls as coal tar, for the 
reason of its low adhesiveness as compared with tar. The hvdrolene 
probably would be equally durable with coal tar, but there is some 
doubt as to its efficiency in .maintaining its position on the walls, 
a> the tendency to slip or slide cannot be fully guarded against 
whereas the tar being covered with earth, is not any more likelv to’ 
oxidize than the hydrolene, and has the superior advantage in 

•sticking to the surfaces covered, thus increasing the probabilities 
oi satisfactory service. 

hoi these reasons coal tar has been selected for covering the back 
oi walls of the abutments referred to, its use being preferred. But 
it }our company lias obligated itself to use hydrolene instead the 
Commissioners will waive their preference on condition that everv 
precaution will be taken to secure the best possible result.” 

July 16, 1904. 

•Mr. Chester Harding, Capt. Corps of Engineers, U. S. A., Acting 

Engineer Commissioner. b 

co .1 SlR: I . beg 1° acknowledge receipt of your letter of 

6J the 14th inst ; , in reference to waterproofing backs of abut¬ 
ments at various streets crossed by our Terminal 

As explained in my letter to the Engineer Commissioner the 
reason for requesting the privilege of covering the backs of the-e 
abutments with Hydrolene, was because he had ordered this material 
before the receipt of plans upon which this note was made. This 
— is now on the ground and we are ready to go ahead and 

As_ to the staking qualities of Hydrolene, I do not believe that we 
will have any difficulty, as from what I have seen of this material it 
seems to he of a very stick- nature, and the company furnishing this • 
material has made a number of tests and seem- to be prettv well 

tical waffi 31 " ‘ ' *** n ° question about its adhering to the ver- 

I want to thank you for agreeing to this change and to assure 
you that every effort will be made to put this material on in first 
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class shape, as we want to make a thorough test of it and shall take 
every precaution to make a good job of it for that reason. 

Counsel for the District then offered letters dated September 8, 
1904 from Strouse to Biddle; Sept. 14, 1904; Fernald to the En¬ 
gineer of Highways; May 15, 1905, from Biddle to Carothers, 
September 15, 1904, Biddle to Strouse to show delays on the pait 
of the railroad company in constructing the walls, and to this 
90 offer plaintiff, by her counsel, objected which objection was 
sustained and exiception taken and duly noted and allowed 
by the Court, said letters follow: 

Sept. 8, 1904. 

•‘Col John Biddle, Engineer Commissioner, D. C., Washington, 

D. C. 

Dear Sir: Referring to the matter of depressing H Street, and to 
our interview this afternoon in connection with the same, I desne 
to confirm the proposition which I verbally made to you to-day. 

After a careful consideration of the conditions, under which this 
work will have to be done, I am firmly convinced that it will .take 
at least two months’ time, to excavate the remaining material m il 
Street and Second Street between G and II Streets. Owing to the 
fact that we will only be able to lay one temporary street car trae 
in the present trench and to the fact that the material in the space 
occupied by the present north track will have to be removed by hand, 
at considerable inconvenience, I do not believe the work can be done 

in time than above stated. . „ . „ 

As the small subway for pipes leading to the site of the Express 

Building it being constructed in the sidewalk space in fiont of the 
north wall of H Street, the presence of the temporary street ear 
tracks would seriously interfere with the completion of this work 
as the construction of this subway requires about 11 feet of 

91 space in front of the abutment. . . 

We propose to put in the north line of pedestals for sup¬ 
porting the bridge over H Street, during the progress of the other 
masonry construction on H Street, so that as soon as the excaiating 
of the remaining material of H Street is done the south line of 
pedestals can be put in without any delay, in the general progress 

of completing H Street. . , 

It is probable that the Street Car Company, wall require one month 
to put its tracks down in their permanent location, after the grading 
« completed. This would make it impossible to begin paving this 
street before the middle of December or possibly the first of January, 
ti the present pavement of H Street is more serviceab e for winter 
weather, than anv temporary roadway which we could construct, 
and as it would be difficult to put down a permanentpavementdur¬ 
ing the winter, I believe that the interests of both the District and t le 
Railroad Company would be better served, by delaying the grading 
of H Street until the danger of severe winter weather is passed. 
This would permit us to complete our masonry on both the north 
and south walls of H Street, so that the paving of both the roadway 

7—2617a 
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and sidewalk, could be done in permanent construction at the same 
time, early next spring. 

This proposition is made with the understanding that, either H 
Street or Massachusetts Avenue, will he open to public use at all 
times. 

As the contractors engaged on the work, have the contract 

92 from the District of Columbia, for filling the Plaza from 
material taken from our work, they have expressed them¬ 
selves as pleased with the pro-sition and willing to co-operate in 
every way possible with any scheme that would enable them to bring 
material down, to fill in the space both north and south of the Termi¬ 
nal Depot, and I do not believe that any delay will be occasioned, 
by accepting our proposition.” 

Sept. 14, 1904. 

“Sir: Work on the II Street walls and subway of the Terminal 
Viaduct is progressing very slowly, and 1 have the honor to recom¬ 
mend that the matter be called to the attention of the Chief Engineer 
of the B. & O. R. R., Mr. D. I). Carothers, with a view to expediting 
it. This work must be pushed so as to complete the change of 
grade of the street at the earliest possible moment, and is of the 
greatest importance to the public.” 

“May 15, 1905. 

“Dear Sir: I enclose, herewith, a report made to me on the un¬ 
satisfactory progress being made on the grading work on II Street, 
N. E., between 1st and 3rd streets with request that prompt action be 
taken in the matter.’' 

“Sept. 15, 1904. 

“Dear Sir: Replying to your letter of September 8th, in 

93 regard to the matter of depressing II Street, I would state 
that your proposition to postpone the depression of this street 

until the real working season meets with the approval of this office, 
provided the work then progresses in such a manner as not to neces¬ 
sitate the closing of the street to traffic at any time. This office is 
satisfied that if the wall work and subway work in connection with 
the north wall on this street, is completed during the present 
working season that a conduct of operations can be observed which 
will easily allow this to be done, one side of the street being 
paved at the new grade and opened to traffic before the other side is 
disturbed. The proposed procedure has also received the approval 
of the street car company, whose tracks occupy the street. The 
work on the north wall subway on H Street, which is at present sus¬ 
pended, should be immediately resumed and hurriedly pushed to 
completion, including the frontage occupied by the B. & 0. tracks 
on 1st street and Delaware Avenue.” 

For the same purpose counsel for defendant offers letters dated 
June 1,1905, from Harding to S'trouse; June 20, 1905, from Strouse 
to Biddle; August 30, 1905, Strouse to Morrow, complaining of hav¬ 
ing to care for K Street, and the reply of September 12th, to which 


DISTRICT OF COLUMBIA VS. ELIZABETH J. HARPER- 51 

offer objection was made and sustained and exception noted and 
allowed. Said letters follow: 

“June 1, 1905. 

“Sir: I have to inform you that it is not apparent to this 

94 office that the agreement made with you at the conference on 
Monday afternoon in regard to operations of excavating H 

Street, N. E., is being carried out. 

It was understood by this office at that conference that the work 
was to be vigorously prosecuted on the removal of the earth under 
the north street-car track by hand and wagon work, as originally 
agreed to by the plan of operations, without regard to such subse¬ 
quent action as the Commissioners saw fit to take upon your proposi¬ 
tion to close the street to vehicular travel at an early date. It was 
also understood that you were to begin immediately the emplacement 
of the foundations for five posts on each side of the center of the 
street to carry temporary supply tracks over a portion of your 
permanent structure. So far as is apparent nothing whatever has 
been done looking to the installation of these pedestals, nor has the 
work been prosecuted on the excavation with the vigor and activity 
which it is believed should characterize it, 

I am further informed that it is your expectation that the main 
part of this excavation may be done by the use of a steam shovel, a 
feature which was not presented by you at the recent conference. 

I have, therefore, to request that you may take such steps to 
have this work pushed with much more than the usual vigor, as the 
dilatory efforts heretofore exhibited can not be expected to encour¬ 
age action on your application looking to the immediate 

95 closing of this street.” 

“June 20, 1905. 

“Dear Sir: Referring to the matter of grading in H Street and to 
the agreement entered into between the Baltimore and Ohio Rail¬ 
road Company and the District Commissioners, I desire to call at¬ 
tention to the difficulties we have encountered, so far, in the progress 
of this work. 

Two shovels were put to work yesterday on H Street with the idea 
of pushing the work vigorously as possible. Late yesterday after¬ 
noon one shovel encountered a gas main, which was broken and 
which would, in all probabilities, have set fire to the steam shovel 
had we attempted to continue the work. It was, therefore, necessary 
to delay the work about one hour until the gas pipe was cared for. 

This morning the contractors had about 40 or 50 teams on the 
ground, ready to push this work vigorously, and were unable to do 
any work during the entire forenoon and until 3.45 this afternoon 
on account of the presence of a fire plug between Second and Third 
Streets. You will readily realize that the presence of nearly 50 
teams means a cost of about $25.00 per hour and will have to be 
paid. The removal of these obstructions was taken up with your 
Inspectors last week and we were promised that they would be re- 
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moved by Monday; the failure to remove them resulted in 

96 the loss of three quarters of a day's work on this street and 
the expense of keeping nearly 80 teams idle during this time. 

This will seriously interfere with the prompt execution of the work 
and at the same time add very materially to the cost of doing the 
same. 

Another matter in this connection which I desire to bring to 
your attention, is the fact that we have been requested to deliver 
this material at Massachusetts Avenue and First Street, which is so 
far distant from the base of operations that it will require a very 
large number of teams to remove the material as fast as excavated 
by the Steam Shovel. The contractor has suggested the propriety 
ot filling the portion of Ma-sachusetts Avenue, which you desire 
to be filled at this time, by the use of the dinky outfit which is 
delivering material south of Massachusetts Avenue from the Pat¬ 
terson Ilill. I will be very’ glad if you could see your way clear 
to allow us to use the material now being excavated to fill our 
property between II and F Streets, as this is the only available 
material we have to fill this property, which is to be used for mail 
and baggage facilities as provided in the bill now pending before 
Congress. In agreeing to remove this material with wagons, I did 
not understand that you expected this material hauled to Massachu¬ 
setts Avenue, but presumed it would be used at some other more 
convenient point. 

T have been notified by our contractor that we will be 

97 charged with the time that his teams have been idle to-day. 
and, as this idleness was occasioned by not having remove l 

the obstructions belonging to the District, we" will be obliged to a>k 
the District to make good for this loss.” 


August 30, 1905. 

“Dear Sir: 1 beg to acknowledge receipt of yours of August 26th. 
and note what you state in reference to maintenance of various 
streets crossed by our Terminal bridges. 

I do not feel that the paragraph taken from the agreement for 
the v\ ork on II Street was intended to cover streets as far removed 
as K Street, but to cover such street or streets as were directly af¬ 
fected by the work in II Street during the time that Ii Street was 
closed. Lnder the view that you have taken it might be made in¬ 
cumbent on us to maintain the roadways on all these streets for an 
indefinite time, should you decide not to pave these streets for an 
indefinite time. I do not believe that this would be proper treat¬ 
ment. 

I believe that our Company has agreed to pay for the paving 
within the Terminal limits for these various streets, and this being 
the case I feel it is no more than just to us that these streets be 
paved as soon as our work is completed. Our work is completed 
on K Street, except, possibly, the connecting of our drain pipe 
with the sewer, which I believe is quite, if not altogether 
98 completed at this time.” 
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Sept. 12, 1905. 

“Dear Sir: 1 have your letter of August 30, acknowledging re¬ 
ceipt of a communication from the Acting Commissioner, under date 
of August 26, in regal’d to care of roadways within the terminal 
area. In my opinion the position of the Commissioners must be 
that the railroad company is responsible for the condition of the 
street until it is properly paved. This paving will not be delayed 
further than is absolutely necessary after the work of the railroad 
company is completed. The Commissioners, however, must be 
the judge as to whether or not work lias been completed and as 
to the time necessary for paving. It is not always practicable to 
begin paving immediately upon the completion of the railroad work 
hut no delay more than absolutely necessary is anticipated.” 

Counsel for the District then ottered letter of May, 1906, from 
Strouse to Biddle to show evidence as to the District requiring the 
building of the walls, to which objection was made and sustained. 
Exception was duly noted and allowed by the Court. Said letter 
follows: 

For the same purpose as above, counsel for the District ottered in 
evidence deposit coupon upon which $30,000 was deposited by the 
railroad company, and objection being made and sustained ex¬ 
ception was duly noted and allowed by the Court. 

Counsel then ottered letter dated October 11, 1909, 

99 from Judson to Strouse and letter of October 12, 1909, from 
Strouse to Markham, showing the assumption by the rail¬ 
road company of responsibility for this situation, and subsequent 
correspondence showing the taking of the matter up by the railroad 
and the terminal company and completing the work as it is at 
present, and curing the defect complained of by the plaintiff in the 
testimony. To all of which otters objection was made and sus¬ 
tained and exception duly noted and allowed by the Court. Said 
letters follow: 

Oct. 11, 1909. 

“Dear Sir: Referring to your letter of October 7th to the En¬ 
gineer of Bridges respecting the installation of the drainage system 
in the H Street subway, approved tracings of which system have 
been recentlv sent you, and particularly referring to your state¬ 
ment— 

‘It is our understanding that these drawings show a scheme for 
drainage which will be satisfactory to the Engineer Department of 
the District, and that upon our carrying out the work as outlined 
on these drawings, the same will be accepted by the Commissioners 
and the deposit which was made some time ago will be refunded.’ 

I would state that your understanding is correct with however 
the further statement that should the adopted system of drainage 
prove at any time ineffective, the District Commissioners would ex¬ 
pect the Washington Terminal Company to make such further cor¬ 
rection as seemed to be indicated by the developed conditions. 

100 It is the expectation of this department, as well as your 
own, that the corrective measures agreed upon will prove to 
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be final ones, but this department cannot agree to any relinquish¬ 
ment of its position that the Terminal Company shall remain re 
sponsible for any leakage or other defects in this or other construc¬ 
tion over which it operates. 

Respecting your deposit of thirty thousand dollars, it would be 
agreeable to this office that fifteen thousand dollars should be im¬ 
mediately returned and the balance of fifteen thousand dollars held 
until the satisfactory completion of the work covered by the system of 
drainage agreed upon and heretofore referred to. 

On the above basis, you are requested to proceed with the exe¬ 
cution of the work covered by the above plans subject to the super¬ 
vision of this department.'’ 

Oct. 12, 1909. 

Dear Sir: Some days ago 1 handed Mr. Douglas plans showing 
the proposed system of drainage for II Street subway, at which time 
I also handed him a letter in which 1 stated it was my understanding 
that the scheme suggested was satisfactory to the Commissioners, 
and that upon completion of the work as outlined on these plans 
the deposit of $30,000 would he refunded. After reading my letter 
he stated that my understanding was correct, but that in view of 
the fact that the work would cost le-s than half the amount 

101 of our deposit' he would recommend that $15,000 be re¬ 
funded at once. 

As Mr. Douglas stated he was going to New York that evening 1 
have not as yet had a written reply to my letter, nor have I learne I 
what action was taken. In view of the fact that you are holding a 
very much larger deposit tha£ necessary to protect vou in this 
matter, may I not ask the prompt return of at least $15,000.00 of 
this deposit?” 

Counsel for the plaintiff stated and the Court ruled that there 
was before the jury no claim again -t the District for faulty con¬ 
struction ; that the liability asserted and relied upon was for failure 
to remove accretions from the sidewalk and that there was no objec¬ 
tion to any document bearing upon that subject or upon the ques¬ 
tion of notice to the District. The defendant, by its counsel con¬ 
ceded that the District assumed control over the sidewalk and street, 
in accordance with the provisions of the Act. 

The defendant, the District of Columbia, by its counsel, there¬ 
upon announced its case closed. 

Thereupon plaintiff produced D. Darby Thompson, a witness 
previously sworn in this cause, in rebuttal, who testified that during 
the months of October and November, 1909, he would pass through 
the tunnel on an average of three times a day; sometimes twice and * 
sometimes four times a day. Upon being asked if during that 
period he had seen the street sweepers in that tunnel, counsel for 
defendant objected, which objection was overruled and exception 
taken by counsel for the District, which objection was duly noted 
and allowed by the Court. Witness then stated that‘he ha I 

102 seen the sweepers in there; that they were in the road wav. 
between the curbstone and the columns; that he passed 
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through the tunnel sometimes during the day; that he did not know 
Mr. Ricketts from any other sweeper at that time, but that he has 
on one or two occasions seen a sweeper there; that he never took it 
to be one of the white wings; that he could not fix any date that 
he had seen him there; that on one or two occasions he had seen 
them. 

Thereupon counsel for the plaintiff announced the case of the 
plaintiff closed. 

Thereupon counsel for the defendant, the District of Columbia 
renewed the motion previously made to direct a verdict for the 
District of Columbia, which said motion was overruled, to which 
ruling said defendant, by its counsel, thereupon excepted, whicn 
exception was duly noted and allowed by the court. 

Thereupon, the above being all the evidence at said trial, counsel 
for the defendant, the District of Columbia, prayed the court to 
grant the following prayers: 

1. The Court instructs the jury that under the pleadings and 
evidence in this case, the defendant municipality, the District of 
Columbia, is not liable to the plaintiff and their verdict should be 
for said defendant, the District of Columbia. 

2. The Court instructs the jury that the District of Columbia is 
not responsible for the seepage Or flow of water or slime from the 
walls of the viaduct or bridge on H street mentioned in the declara¬ 
tion and evidence. 

3. The Court instructs the jury that the District of Columbia is 

charged with the duty of supervising the streets of this dis- 
103 trict and keeping them in a condition reasonably fit for 
convenient use and safe against accident to travellers using 
them but the said district is not an insurer of the safety of persons 
who use said streets and is required only to practice due care and 
dil/igence in the exercise of its powers and in the application of its 
resources, means, and opportunities towards the objects named. 
If the jury find under all of the circumstances detailed in evidence 
that the said District used due care in an endeavor to make the side¬ 
walk under said viaduct or bridge safe for travellers and to that 
end used its resources, means and opportunities then the plaintiff's 
accident is a misfortune for which the District of Columbia is not 
responsible and their verdict should be for the defendant, the Dis¬ 
trict of Columbia. 

4. The Court instructs the District of Columbia is not an insurer 
against accidents on its streets nor is it liable in this case merely 
because the sidewalk where the plaintiff was injured was slippery 
or unsafe for travel. 

5. The Court instructs the jury that under the pleadings and 
evidence in this ca s e the District of Columbia is not responsible 
for a mere slippery condition of the sidewalk under the H Street 
viaduct or bridge which may have been occasioned by causes al¬ 
leged in the declaration and if they find from the evidence that the 
plaintiff’s accident was caused by such mere slippery condition then 
their verdict should be for the defendant. 
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6. If the jury find from the evidence that the plaintiff prior to 
her accident or at the time of her accident knew that the sidewalk 

used by her under the viaduct on H Street was dangerous 
104 and unsafe for travellers by reason of its slippery or other 
condition she could not proceed thereon as though the side¬ 
walk was safe for travel and it was her duty to avoid any dangerous 
place in the sidewalk, and unless the jury find from the evidence that 
plaintiff was justified as a reasonably prudent person in travelling 
thereon or if they find that plaintiff did not use ordinary care in 
travelling thereon under all of the circumstances as disclosed bv 
the evidence then their verdict should be for the defendant. 

7. If the jury find from the evidence that the plaintiff received 
her injury by an accidental fall on the sidewalk mentioned in the 
declaration whether by slipping or stumbling thereon or otherwise, 
not resulting from any defect therein, of if they find from the evi¬ 
dence that at the time of the accident said sidewalk was in a rea¬ 
sonably safe condition for foot passengers then their verdict should 
be for the defendant. 

/. (As amended.) If the jury find from the evidence that the 
plaintiff received her injury by an accidental fall on the sidewalk 
mentioned in the declaiation whether by slipping or stumbling 
thereon or otherwise, not resulting from any dangerous condition 
thereof, or if they find from the evidence that at the time of the 
accident said sidewalk was in a reasonably safe condition for foot 
passengers then their verdict should be for the defendant. 

8. I he Court instructs the jury that evidence of constructive notice 
has been admitted as material only on the question whether the 
District of Columbia had notice of an unsafe condition of said side¬ 
walk and the question still remains whether having had such notice 

the District was or was not guilty of negligence in its treat- 
lUo ment of the conditions at said place under all of the circum- 
stance^. If the District was not guilty of ne ( di£rence then 
it is not liable to the plaintiff. The District is charged with Te dutv 
of supervising the streets of this district, and keeping them in a 
condition fit for convenient use and safe against accident to travel¬ 
lers but it is simply bound to practice due care and diligence in the 
exercise of its powers and in the application of its resources means 
and opportunities towards the objects named, if due care under the 
circumstances disclosed m the evidence in this case has been exer- 
cased by the District in an endeavor to make the sidewalk under 
said viaduct safe for travel ers then the plaintiff’s accident is a 
misfortune for which the District is not responsible, and your 
verdict should be for the defendant. 

9 The Ctmrt instructs the jury that the defendant, the District 
of Columbia, is neither responsible or liable to the plaintiff for 
he seepage or flow of water, slime or other substance upon or 
through the walls or roof of the bridge or viaduct as detailed in 
evidence; that not until the water or slime or other substance wa" 
actually upon the sidewalk was there any responsibility liabilitv 
or duty upon the District of Columbia and even such substance be¬ 
ing actually upon the sidewalk did not make the District of Colum- 
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bia liable to the plaintili unless the same was dangerous to persons 
caret ull^ using said sidewalk and not then would tlie District of 
Columbia be liable to the plaintiff unless it had actual notice of 
the dangerous condition or such condition had continued and been 
apparently dangerous for so long a time that the District of 
100 Columbia should have known ot it and had further time to 
have remedied the condition; and even if the jury find that 
the sidewalk was dangerous to a person carefully using said sidewalk 
tor so long a time that it knew of its condition then the only dutv 
imposed b^ law upon the District ot Columbia was to use such 
means and appliances as it had to remedy the condition, bearing in 
mind that it was without power or authority to do any work upon 
the walls or roof of the bridge or upon the viaduct to stop the flow' 
of water or other substance and the court instructs the jury that 

UP 011 the plaintiff to prove by positive testimony of 
reliable witnesses some specific thing or things which the District 
of Columbia might have done with means and appliances at it' 
command which would have remedied said conditions and which 
thing 01 things it did not do after the water or other substance began 
to be upon the sidewalk; and the Court instructs the jury that thev 
ma} not speculate or guess as to what might have been done but 
must find from the testimony adduced in evidence what such thing 
01 tilings are and it they are unable to tind trom tlie evidence with¬ 
out speculating, guessing or imagining, some thing or things which 
the District ot Columbia might have done with the means ami 
appliances at its command and which thing or things if done 
would have remedied the conditions after the water or other sub¬ 
stance was actually upon the street and without altering, changing 
or interfering with the walls or roof of the bridge or of the viaduca 
then your verdict must be for the defendant, the District of Co¬ 
lumbia. 


10 


Ihe Court granted the second, fourth, sixth and eighth 
prayers as above offered and the seventh prayer as amended 
but refused to grant the first, third, fifth and ninth prayer* 
and the seventh prayer as offered, and to such refusals the defendant' 
by its counsel then and there severally noted its exceptions and tlie 
same were allowed by the court. 

Thereupon the Court instructed the jury as.follows: 

Gentlemen of the jury, there is no evidence in the case which 
places any responsibility upon the District of Columbia for the struc¬ 
tural condition of the tunnel which permitted the accumulation 
upon the face of the sidewalk. Phe only liability on the District, 
if it is liable at all, would be because of failure to appropriately deal 
with the accumulation after it had reached the sidewalk. 

The general duty of the District in the discharge of its control 
over the sidewalk of this particular street was to use such degree of 
care in its supervision of the sidewalk as a reasonable person would 

« 11 S m e a '!- a P a f a Kewav for the travelling public to 

.J he first consideration, therefore, will be to recognize that the 
District is liable only m the event of the finding of two conditions 
by you: First, that the condition of the sidewalk was such as that it 
8—2517a 




58 DISTRICT OF COLUMBIA VS. ELIZABETH J. HARPER. 

was dangerous for public travel; secondly, that the District failed to 
use such care in rendering the sidewalk safe as a person of ordinary 
prudence would have used if he had been under the duty that the 
District was under, of looking after the sidewalk. 

It appears to be conceded by the counsel for the defendant that 
the condition of the sidewalk was known to the District officials, and 
therefore to the District. You must therefore, determine from the 
evidence whether the condition of the sidewalk was such as 

108 that it was a menace to the safety of public travel over it. 
If it was, then you will further proceed to determine whether 

or not the District failed to use such care and precaution in remov¬ 
ing the accumulation from the sidewalk, that is to say, failed to use 
such care in undertaking to render the sidewalk reasonably safe 
for public travel, that persons of ordinary prudence and caution 
would have adopted if they had been in control of the sidewalk, and 
under the same duty concerning it that the District was under. 

If you find those two conditions affirmatively, the finding would 
establish that the District was negligent. If either of those proposi¬ 
tions is determined in favor of the District, that would settle the ques¬ 
tion against the plaintiff, and she would have no right to recover. 

If, however, you find both of them affirmatively, that is, in favor 
of the plaintiff s claim, you will then consider and determine from 
the evidence whether it was the negligence of the District which di¬ 
rectly occasioned the injury to her, or whether it was her own fault: 
because the District is not responsible unless its fault, as distin¬ 
guished from her fault, was the proximate cause of the injury. The 
determination of that question will necessarily call upon you to 
scrutinize the deportment of the plaintiff upon this particular oc¬ 
casion, in order to determine whether or not "she used the degree of 
care in crossing the sidewalk that a person of reasonable caution and 
prudence would have used under the same circumstances. You will 
therefore inquire whether or not, if the condition of the side- 

109 walk was dangerous, she knew about it; because if a person 
knows of a dangerous condition in a sidewalk, naturally a 

reasonably prudent person would be more careful in undertaking to 
cross or pass along the sidewalk than such a person would be in the 
absence of knowledge of such dangerous condition. I merely men¬ 
tion that as illustrating the general nature of the investigation that 
you will make of the plaintiff’s conduct; whether, under all the 
circumstances including what she knew or what she did not know, 
she was as careful as a person of reasonable prudence would have 
been having this same knowledge, or the same want of knowledge 
that she may have had. 

If you find that she was not negligent, and that the fault of the 
District directly occasioned the injury to her, then, and only in that 
aspect of the case, would she be entitled to recover; because if you 
find that she was negligent, that she was not as careful as she should 
have been, and that the lack of care on her part directly contributed 
to her own injury, that would show that the fault was hers and not 
the Districts. 

If you®find that the plaintiff is entitled to recover, that is to say 
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that the District was negligent, and that the negligence of the Dis¬ 
trict was the proximate cause of the injury to her, then you must 
concern yourselves with the amount of damages to be aw r arded to 
her. She would be entitled to such sum as would fairly compensate 
her for whatever pain and inconvenience she actually suffered as the 
result of the injury. If you find it to be of such a nature as is per¬ 
manent, that is such as prevents her from passing through life as 
she otherwise would have done, that would be considered. If 

110 you find that she incurred indebtedness such as a reasonable 
person would have undergone in the way of procuring medi¬ 
cines and medical treatment in endeavoring to effect a cure and re- 
coverv, she would be entitled to the sum which she has obligated her¬ 
self to pay in that way, and which you think is reasonable, to the 
extent that the items are mentioned in the declaration and proved 
by the evidence. 

The burden is upon the plaintiff to prove by a preponderance of 
the evidence every proposition which is essential to her recovery. 
By that phrase “preponderance of the evidence” the law does not 
mean to indicate a particular degree of certainty to which proof 
must go. It means no more than this: that to your minds the evi¬ 
dence in favor of the plaintiff must be more satisfactory than that in 
favor of the defendant, on the same point. 

The jury thereupon retired to consider their verdict and there¬ 
after returned their said verdict of $2,500.00 against the defendant, 
the District of Columbia, whereupon the said defendant made a 
motion for a new trial which was by the Court overruled and judg¬ 
ment thereon was duly entered on the 6th day of December, 1912, 
whereupon the said defendant then and there in open Court noted its 
appeal to the Court of Appeals from the entry of said judgment. 

After the noting of the said exceptions hereinbefore set forth, and 
the making the same a part of the record, which is also made a part 
hereof, and because the matters and things hereinbefore recited are 
not matters of record, and in order that the defendant may have its 
case reviewed on appeal by the proper court, the defendant by its 
attorney moves the Court to sign and seal this, its Bill of Excep¬ 
tions, to have the same force and effect as if each and every 

111 one of said exceptions had been separately signed and sealed, 
which motion is bv the Court granted; and thereupon the 

defendant tenders this, its Bill of Exceptions, and requests the 
Court to sign and seal the same according to the statute in such cases 
made and provided and it is accordingly done, now, for then. 

Witness my hand and seal this 28th day of Januarv, A. D 1913 

DAN THEW WRIGHT, Justice. 

Above Bill of Exceptions agreed to by Counsel this 28th dav of 
January, A. D. 1913. J 

JAMES B. ARCHER, 

Of Counsel for Plaintiff. 

E. H. THOMAS, 

Corporation Counsel, 

By WM. HENRY WHITE, 

Ass't Covmel for Defendant . 
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Assignments of Error. 

Filed January 29, 1913. 

******* 

The Court erred: 

I. Tn overruling motion of counsel for the District of Columbia 
to direct a verdict for defendant the District of Columbia at the close 
of plaintiff’s case. 

2. Tn overruling same motion at close of all the testimony. 
112 3. Tn admitting in evidence over objection of counsel for 

the District of Columbia testimony as to the general condi¬ 
tion of the subway, abutment walls and roadway, and in not limiting 
it to the condition of the sidewalk where plaintiff fell. (Witnesses 
Thompson. Frizzell and Wood.) 

4. Tn admitting in evidence over objection of counsel for the Dis¬ 
trict of Columbia testimonv as to the condition of the subway with¬ 
out specifying the time of such condition, thus making the testi¬ 
mony too remote (Witnesses Thompson. Frizzell and Wood). 

5. Tn admitting in evidence over objection of counsel for the Dis¬ 
trict of Columbia testimonv as to the character of the substance upon 
the sidewalk without giving the time or place (Witnesses Thompson 
and Wood). 

6. Tn admitting in evidence over objection of counsel for the Dis¬ 
trict of Columbia testimonv as to what was said at a hearing before 
the Commissioners of the District of Columbia. 

7. Tn admitting in evidence over like objection testimony as to 
the oral statement of Maior Markham, Acting Commissioner of the 
District of Columbia, and secondary evidence thereof. 

8. Tn admitting in evidence over like objection the letter of April 
8. 1907, from Fernald to Engineer of Highways. 

9. Tn sustaining motion of counsel for defendant the Washing¬ 
ton Terminal Company, over obiection of counsel for the District of 

Columbia, to direct, and in directing, the iurv to return a ver- 
118 diet for said defendant, the Washington Terminal Company. 

10. Tn refusing to admit in evidence the permit of August 
19, 1903, the letter of May 28. 1904. and the order of the Com¬ 
missioners of June 1. 1904. under which authority under the Act of 
Congress the subway was constructed. 

II. Tn refusing to admit in evidence the plan for the construction 
of the viaduct or subway, approved June 17, 1904 the note thereon, 
and the letter of .June 20, 1904. transmitting it to the Commissioners 
according to which plan the subway or viaduct was required by the 
Act of Congress to be constructed. 

12. Tn refusing to admit in evidence the following letters relating 
to the waterproofing of the walls: .Tune 26. and June 27 Julv 14 and 
July 16, 1904. 

.13.. Tn refusing to admit in evidence testimony showing that the 
District of Columbia is not responsible for the cause of the condition 
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complained of, had no control thereof, was without power or author¬ 
ity to and could neither remove it nor prevent the continuance 
thereof; that the defendant Terminal Company was responsible 
therefor, caused it, assumed responsibility therefor, removed the 
cause after plaintiff was injured, and that the District of Columbia 
used every means at its command to require the said Terminal Com¬ 
pany to remedy the condition long prior to, continuously up to, and 
after said injury. (Permit of August 19, 1903, order of .Tune 1. 
1904, plan and note thereon and letters offered in evidence by Dis¬ 
trict of Columbia.) 

14. In refusing to grant prayers asked by the District of Colum¬ 
bia. 

15. In granting prayers asked by plaintiff’s counsel. 

E. H. THOMAS, 

Corporation Counsel, 

114 Attorney/ for Defendant, District of Columbia. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed January 29. 1913. 

******* 

The Clerk, in making up the record on appeal in this case will in¬ 
clude the following: 

1. Pleadings. 

2. Verdict. 

3. .Judgment. 

4. Bill of Exceptions. 

5. Orders extending time to settle Bill of Exceptions and to file 
transcript of record. 

6. Assignment of Errors. 

7. This designation. 

E. H. THOMAS, 

Corporation Counsel, 

Attorney for Defendant, the District of Columbia. 

115 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

T. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
114, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 53647 at Law, wherein Elizabeth 
J. Harper is Plaintiff and the District of Columbia and The Wash¬ 
ington Terminal Company, a corporation are Defendants, as the 
same remains upon the files and of record in said court. 
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In testimony whereof, 1 hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
17th day of February, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

4 I 

Endorsed on cover: District of Columbia Supreme Court. No. 
2517. District of Columbia, appellant, vs. Elizabeth J. Harper. 
Court of Appeals, District of Columbia. Filed Feb. 18, 1913. 
Henry W. Hodges, clerk. 
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DISTRICT OF COLUMBIA. Appellant, 


ELIZABETH J. HARPER. 


BRIEF FOR APPELLANT. 


Statement of Facts. 

This is an appeal by defendant. District of Columbia, 
from a judgment upon the verdict of a jury, for the plain¬ 
tiff. in the sum of $*2,500, entered in the Supreme Court of 
the District of Columbia. 

The cause of action is set out in the amended declaration 
(R., p. 10), to which the general issue was pleaded by both 
defendants. The action is for personal injuries to plaintiff, 
who, on November 22, 1909, slipped and fell while walking 
under the H street viaduct or bridge and along the north 
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sidewalk of II street. The action is based upon negligence 
alleged under four counts, viz: 

1. The breach of duty by the District “of maintaining 

the sidewalk in a reasonably safe condition” and the breach 
of the duty by the Washington Terminal Company, which 
had erected the bridge, of so maintaining it “as not to do 
injury to pedestrians * * * upon said II Street/’ in 

that “the said defendants suffered and permitted * * * 

slime to seep through the abutments of said bridge, viaduct 
or causeway down and upon said II street at the point afore¬ 
said, so that said * * * slime formed a slippery and 

dangerous place on said sidewalk, of which the defendants 
and each of them had notice and knowledge, whereby it be¬ 
came and was the duty of each of said defendants to pro¬ 
vide for the prompt and immediate removal of the same, but 
said defendants carelessly and negligently failed to remove 
or cause the same to be removed,” and plaintiff, “while ex¬ 
ercising due care for her safety and without warning, notice 
or knowledge” thereof, slipped, fell, and was injured. 

2. The second count charges negligence of the Terminal 
Company in so constructing and maintaining the abutment 
walls that they gathered and cast upon the sidewalks the sub¬ 
stance, “so that the same formed a dangerous and slippery 
condition of the said sidewalk,” and charged the neglected 
duty of each defendant to remove, and alleged notice of con¬ 
ditions by defendants and want of notice of negligence of 
plaintiff, her fall and injury. 

3. The third count alleges the authorization of the Ter¬ 

minal Company to erect the bridge according to plans ap¬ 
proved by and under the supervision of the Commissioners 
of the District, that they required the Terminal Company 
“to construct and erect said * * * abutting walls in 

such manner as to prevent the collection and seepage of 
* * * slime upon the sidewalk * * * through the 



abutting walls, and particularly to so construct the same as 
to include and contain detached walls in front of the said 
abutting walls of said point and certain gutters, drains, 
ditches, and sluices at the foot of and near the same, so as 
to prevent the flow” of the same “upon the sidewalk.” This 
count alleges the duty of the Terminal Company to obey the 
requirements, their failure to do so, the “dangerous and 
slippery condition” of the sidewalk resulting, the neglected 

duty of the District to remove the substance after notice, and 

*/ 

the injury resulting to plaintiff as in the other counts. 

4. The fourth count charges the Terminal Company with 
placing the substance upon the sidewalk without warning 
pedestrians of the dangerous condition resulting. The Dis¬ 
trict is charged with failing, after notice, “to exercise reason¬ 
able care in preventing said substances from so accumulating 
by removing the same.” 

The negligence alleged against the District is. therefore, 
that it “failed to remove or cause the same to be removed”; 
“suffered and permitted * * * to be and remain upon 

said sidewalk;” did not perform the duty “to exercise due 
and reasonable care to remove the same,” and did not “ex¬ 
ercise reasonable care in preventing said substances from so 
accumulating by removing the same.” In the first count it 
is also alleged that the District also “suffered and permitted 
* * * slime to seep through the abutments of said 

bridge.” In a sentence the negligence charged against the 
District in the first count is in allowing the substance “to 
seep through the abutments,” and in all of the counts with 
failure to remove the substance from the sidewalk. In all 
of the counts this substance is denominated as “dangerous 
and slippery” only. The negligence charged against the 
Terminal Company is that the method of construction of 
the abutment walls allowed the substance to seep through 
and that it failed to remove, after notice, etc. The charge 
of the court to the jury further narrowed the issue as sub¬ 
mitted to the jury. The court said: 
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“Gentlemen of the jury, there is no evidence in the 
case which place? any responsibility upon the District 
of Columbia for the structural condition of the tun¬ 
nel which permitted the accumulation upon the face 
of the sidewalk. The only liability on the District, 
if it is liable at alb would be because of failure f o 
appropriately deal with the accumulation after it 
had reached the sidewalk/’ 


Omitting details, the evidence of plaintiff follows: 

She was passing east through the subway, on the north 
sidewalk, at twenty minutes before sunset (R., 19, 4*2) “and 
walked about perhaps one-third of the way through when 
she slipped and fell to the sidewalk.’’ and was injured; “she 
slipped in one of those slimy places where the water was 
oozing across the ddewalk. coming down from the wall, and 
that her clothes were more or less soiled with mud and 
slime.” “She had been through this viaduct ever since it 
was built, to and from the (Government Printing) office 
every day; that she passed through the morning she was 
hurt”; “that she was walking perhaps a little brisk, return¬ 
ing home as any one would; that she looked down to see what 
she was walking over; that she always tries to be careful 
* * * that she knew the condition; that she slipped on 

one of these slimy places; that she did not notice it when 
she stepped on it.” She lived on 12th street between G 
and IT streets, and II street “was the only available wav.’’ 


Other witnesses te-tified as to the general condition of the 
walls through their whole length of 760 feet; that they were 
generally wet; “that moisture in the wall seemed to sect) 
down over the wall and across the sidewalk.” “It was a 
nasty looking sort of water * * * it was a gummy, 

slippery substance that covered the sidewalk,” because mixed 
with the clay banks back of the walls and the dust which 
blew onto the sidewalk and was “worked up into a paste, 
making the walks slippery and slimy.” “That in some 
instances the water poured right out in a stream through 
crevices in the walls, owing to imperfect constructions; that 



water would flow out and over the wall and hit the side¬ 
walk perhaps two or three feet from the point where the 
sidewalk meets the wall.” 

None of the witnesses locate the wet spots in either walk; 
none specify the conditions where plaintiff fell, and all tes¬ 
tify merely to the condition from year to year without any 
reference to the day, week, month or year of plaintiff s in¬ 
jury: yet all show the conditions variable with the season- 
arid with the weather. Objections and exceptions are duly 
noted (R., 21 to 27). 

Next followed the plan for the construction of the sub¬ 
way, marked “not approved” by the Commissioners as to the 
walls, and the reservation made June 21, 1004: 

‘‘Their approval of these plans is subject to the 
reservation of the right to require the building of 
detached walls in front of the abutments if they deem 
it necessary. Before any money shall he paid under 
the acts of Congress in relation to the terminal struc¬ 
ture, your company shall, if required by the Com¬ 
missioners, deposit with the Commissioners an 
amount sufficient to cover the cost of constructing 
these walls. The plan of the foundation is wide 
enough to permit the construction of these walls with¬ 
out difficulty.” 

On July 19, 1905, the Commissioners began doing all that 
lav within their power to make the Terminal Company cor- 
reet this very condition, and on the next day its engineer 
promised— 

“* * * steps will be taken very promptly to cor¬ 

rect this trouble, which is caused by the fact that the 
upper portion of the masonry is not waterproofed, 
and cannot he until the concreting of the bridges is 
done. We are about ready to start on this work and 
will then provide for the completion of gutters and 
opening up of down spouts, which it is believed will 
prevent any further trouble.” 
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During the fall and winter of 1907 and 1908 a spirited 
correspondence occurred (1\.. 80 to 85) and again the result 
is a recognition of responsibility by and a promise of the 
Terminal Company’s engineer to correct the conditions, the 
granting of “a reasonable time” and failure to do anything. 
This ends April 27, 1908. 

After the overruling of the motion of the District and 
granting the motion of the Terminal Company to direct a 
verdict, the District offered evidence to show that everything 
that lay within its power was done to correct the conditions. 
Its testimony is uncontradicted and is corroborated at even- 

V %*■ 

point. 

Plaintiff’s witness Wood, formerly superintendent of street 
cleaning, admitted, on cross-examination, that “lie used all 
the appliances he had; that these appliances were by send¬ 
ing forces of men in to scrape and scrub and use what they 
called flushing machines to wash, or sprinkling machines 
that unfortunately they did not do it as often ns 
it was required because this white-wing street-cleaning work 
was done under a limitation and he was compelled to watch 

out for ecerv dollar * * * but to the limitation of his 

* 

appropriation (by Congress) he did it” (K., 27). Other wit¬ 
nesses, who did the work, gave the details (R., 36 et seq.) as 
follows: Two “white-wings” men worked in this tunnel 
all <lag long, except an hour and a half; they used brush- 
brooms with scrapers on the backs and hand sweeping ma¬ 
chines and water in cleaning walks and roadway. Twice 
each week (except in freezing weather) large horse-drawn 
sprinkling machines were used, the valves opened, and the 
sidewalks and roadways flushed. These were followed bv 

t « 

five men using the scrapers on the backs of the brooms. The 
flushing was repeated, followed by the men using the 
brushes. The process used six tanks or 2,700 gallons of 
water. Squeegees and flushers were used there as soon as 
purchased, but this was after the accident; indeed, part of the 
time the wagon sprinklers were actually driven on the side¬ 
walk (R., 41). 




Thi? was all the testimony admitted in evidence by the 
court. The following permits, letters and deposit certifi¬ 
cate (R., 43 et seq.) were offered and refused by the court. 
They show: 

“All the work done shall be at the risk and ex¬ 
pense of the B. A O. R. R. Co., and the responsibility 
for any and all accidents and damages to persons or 
property, directly or indirectly, resulting from or 
due to, the construct.on or maintenance of the work, 
whether done by the B. & O. R. R. Co., or others in 
connection with it. shall be assumed by the B. & O. 
R. R. Co. 

“All work shall be so arranged and conducted as *o 
inconvenience the public as little as possible, and 
suitable and sufficient means must be employed *o 
maintain and protect travel on all intersecting and 
adjacent streets and highways, by providing such 
roadways, bridges, fences, barricades, light?, and 
watchmen as may he necessary, in the opinion of the 
Commissioners of the District of Columbia, to afford 
the least inconvenience and danger to persons and 
property.’’ 

The plan required: 

“Apr >roved: a light colored brick wall to be erected 
in front of abutments after completion of the work, 
in the option of the Commissioners of the District of 
Columbia, in which case angle of wall will be rebuilt 
in such manner as to give a short return of ashlar 
faced masonry in same plane as face of brick wall." 

The water-proofing controversy shows the exercise of judg¬ 
ment by both the engineer and the Commissioners and ef¬ 
forts by the latter to get the very best. The use of the street 
by the street railway cars, the magnitude of the work, and 
the change of grade of the streets are shown (R., 47 et 
seq.). 

Next was offered evidence of the deposit of $30,000 by the 
Terminal Company to guarantee the correction of this con¬ 
dition of the walls, the assumption of the duty by that com- 
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panv, the adoption of gutters and drains in lieu of the extra 
brick wall, their completion by that company, and demand 
for return of the deposit. 

"Counsel for the plaintiff stated and the court 
ruled that there was before the jury no claim against 
the District for faulty construction; that the liability 
asserted and relied upon was for failure to remove 
accretions from the sidewalk and that there was no 
objection to any document hearing upon that subject 
or upon the question of notice to the District. The 
defendant, by its counsel conceded that the District 
assumed control over the sidewalk and street, in ac¬ 
cordance with the provisions of the act.” 

At the conclusion of plaintiff's case the District moved 
the court to return a verdict for it, which motion was over¬ 
ruled (lb, do) ; the motion was renewed at the end of the 
whole case and was again overruled; the same, in effect, is 
prayer So. 1 asked by it (R., 55) and denied; to all of which 
exceptions were duly taken. Ten grounds are assigned for 
the motion, as follows: 

"1. The injury having resulted from the fall of 
i Taint iff caused by the seepage coming through the 
walls on to the sidewalk and no defect being shown 
to exist in the sidewalk, the cause was the seepage or 
flow of the material through the walls; that These 
walls were built by the Terminal Company on plans 
selected by it approved by the Commissioners except 
as to the walls, which were never approved the Dis¬ 
trict could not be liable for any defect in the plan 
of construction. 

"2. Failure on the part of the District of Colum- 

. l ,ro pei'ly supervise the construction is not 
acUonal. e and there was no proof of such failure. 

• >. 1 lie District of Columbia was not liable for 
failure to enforce, as against the Terminal Company 
any power given it by the act of Congress to compel 
the construction or completion of the subway, a* this 
power was a governmental function. 

-4. The District is not liable for neglect of the 
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Terminal Company in constructing the subway as it 
had no power beyond that actually exercised by it. 

“5. It was impossible for the District to remedy the 
condition except as it already had by insisting upon 
the cause being removed by the Terminal Company 
and could only do this hv withholding tlie money as 
it did. 

‘*6. All that the District could do with its ap¬ 
pliance.- and means was done by means of washing 
and sweeping, etc. 

“7. The primary liability was on the Terminal 
Company in any event as it caused the substance to 
he upon the sidewalk and it was it< duty under the 
law and the act of Congress to remove it. 

“8. The plaintiff’s own negligence contributed to 
the injury and was the proximate cause thereof. 

"9. The condition as detailed in evidence amounted 
merely to a slippery condition of the sidewalk for 
which the District of Columbia is not liable. 

‘*10. The evidence does not show either that the 
place was dangerous where plaintiff fell and particu¬ 
larly it shows no notice to the District of a dangerous 
condition at that place or any other place for pe¬ 
destrians.” 

The court undertook to dispose of the first five grounds in 
the first paragraph of his charge and in his ruling (R., 54) 
that the District is not responsible except for the failure to 
remove the substance. 

At the close of plaintiff’s case the motion of counsel for 
the Terminal Company was granted, instructing the jury 
to return a verdict in its favor and exception was allowed the 
District. 

The assignments of error are fourteen in number. The 
first and second are for overruling the motions of the Dis¬ 
trict to direct a verdict; the third to the seventh are for 
admitting certain testimony for plaintiff; the eighth is for 
directing a verdict for the Terminal Company; the tenth to 
the thirteenth are for refusing to admit testimony for the 
District and the last is for refusing to grant the first, third, 

2a 
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fifth, seventh, and ninth prayers asked for the District. The 
first prayer is peremptory and is based upon the same 
grounds as the motion of the District to direct a verdict. 
They are as follows: ^ £. 

“1. In overruling motion of counsel for the Dis¬ 
trict of Columbia to direct a verdict for defendant the 
District of Columbia at the close of plaintiffs case. 

***2. In overruling same motion at close of all the 
testimonv. 

“3. In admitting in evidence over objection of 
coun.-el for the District of Columbia testimony as to 
the general condition of the subway, abutment walls 
and roadwav. and in not limiting it to the condition 
of the sidewalk where plaintiff fell (Witnesse> 
Thompson, Frizzell, and Wood). 

‘*4. In admitting in evidence over objection of 
counsel for the District of Columbia testimony as to 
the condition of the subway without specifying the 
time of such condition, thus making the testimonv 
too remote (Witnesses Thompson, Frizzell, and 
Wood). 

”5. In admitting in evidence over objection of 
coun.-el for the District of Columbia testimony as to 
the character of the substance upon the sidewalk 
without giving the time or place (Witnesses Thomp¬ 
son and Wood). 

“6. In admitting in evidence over objection of 
counsel for the District of Columbia testimony as to 
what was said at a hearing before the Commissioners 
of the District of Columbia. 


“7. In admitting in evidence over like objection 
testimony as to the oral statement of Major Mark¬ 
ham. Acting Commissioner of the District of Colum¬ 
bia, and secondary evidence thereof. 

“3. In admitting in evidence over like objection 
the letter of April 8, 1907. from Fernald to Engineer 
of Highways. 

‘*9. In sustaining motion of counsel for defendant 
the Washington Terminal Company, over objection 
of counsel for the District of Columbia, to direct, and 
in directing, the jury to return a verdict for said de¬ 
fendant. the Washington Terminal Company. 



“10. In refusing to admit in evidence the permit 
of August 19, 1903, the letter of May 28, 1904, and 
the order of the Commissioners of June 1, 1904, 
under which authority under the act of Congress the 
subway was constructed. 

“11. In refusing to admit in evidence the plan 
for the construction of the viaduct or subway, ap¬ 
proved June 17, 1904, the note thereon, and the letter 
of June 20, 1904, transmitting it to the Commission¬ 
ers according to which plan the subway or viaduct 
was required by the act of Congress to be constructed. 

“12. In refusing to admit in evidence the follow¬ 
ing letters relating to the waterproofing of the 
walls:—June 20, and June 27, July 14, and July 10, 
1904. 

“13. In refusing to admit in evidence testimony 
showing that the District of Columbia is not respon¬ 
sible for the cause of the condition complained of, 
had no control thereof, was without power or au¬ 
thority to, and could neither remove it nor prevent 
the continuance thereof; that the defendant Termi¬ 
nal Company was responsible therefor, caused it, as¬ 
sumed responsibility therefor, removed the cause after 
plaintiff was injured, and that the District of Colum¬ 
bia used every means at its command to require the 
said Terminal Company to remedy the condition 
long prior to, continuously up to, and after said in¬ 
jury (Permit of August 1.9, 1903, order of June 1, 
1904, plan and note thereon and letters offered in evi¬ 
dence by District of Columbia). 

“14. In refusing to grant prayers asked by the 
District of Columbia.” 


Statutes. 

Act of February 12, 1901. 

The act of Congress approved February 12, 1901, au¬ 
thorized and empowered “The Baltimore and Ohio Railroad 
Company and The Terminal Company, Incorporated, as 
provided in this act, 
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“to locate, construct, maintain, and operate new ter¬ 
minals and new lines of railroad. * * * The 

said new terminals and terminal tracks shall occupy 
the streets, avenues, public reservations, and prop¬ 
erty belonging to the United States, and such of the 
land and property belonging to others as may be ac¬ 
quired by either of the said companies, situate and 
lying within the area bounded as follows, to wit: Be¬ 
ginning at the intersection of the south line of II 
street north, etc. 

“The main lines of railroad connecting said new 
terminals and terminal tracks with the present lines 
of railroad of said Washington Branch and said 
Metropolitan Branch shall be located as follows* 
From the south side of II street said lines shall run 
by a masonry viaduct of width sufficient for live 
tracks, but not exceeding in width eighty feet, with 
such turn-outs and sidings to adjoining property as 
may at any time hereafter be constructed under the 
authoritv of this act. northerlv, etc." 

Section 2 provided for yard tracks, switches, round-houses, 
shops, freight yard and “Y." 

Section 3 provided that certain named streets should be 
vacated and abandoned, that New York avenue and Florida 
avenue should be carried under the railroad, as provided in 
the first section: that T and Y streets should be carried under 
by a subway or over the Metropolitan Branch by a bridge or 
viaduct, and said: 

“Between the north line of M street, and the south 
line of G street all of the tracks hereinbefore au¬ 
thorized shall be elevated and carried on a masonry 
viaduct, which said viaduct shall be so constructed 
with arches and bridges as to permit each and every 
intersecting street or avenue in the city to be passed 
and continued under the same through arched open¬ 
ings or spaces of sufficient clearance to permit the fm 
f and unobstructed use of said streets and avenues, in 

the form and manner and of the dimensions shown 
and indicated on the plan and profiles agreed upon 
between the said Baltimore and Ohio Railroad Com- 
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pany and the Commissioner? of the District of Co¬ 
lumbia and now in the files of the office of the Fn- 
gineer Commissioner.’ 

Certain other named streets were directed to be closed— 

“except that Massachusetts avenue and F street shall 
be carried under said terminals by means of arches, 
in accordance with plans approved by the Commis¬ 
sioners of the District of Columbia. 

The act authorized the Commissioners to cause the streets 
to be closed and to make clvmge* in ewsting lines and grades 
reasonably required, and the cost of tlie changes was provided 
for. 

Section A provided for compensation by the Railroad 
Company for square 683. 

Section ♦"> provided for additional depots and branch tracks, 
prohibiting grade crossings, however, and requiring plans to 
be approved by the Commissioners. 

Section 6 authorized the laying of temporary tracks by 
the Railroad Company— 

“subject to the approval and under the directions of 
the Commissioners of the District of Columbia, and 
shall remove the same and restore every such street 
and avenue to its former condition, to the satisfaction 
of such Commissioners, within sixty days after the 
time fixed for the completion of the work hereby au¬ 
thorized/’ 

Section 7: 

“That it is the intention of this act that the loca¬ 
tion and construction of the new terminals, terminal 
tracks, viaduct, and railroad lines hereby authorized 
within the city of Washington shall be substantially 
in accordance with the plans agreed upon by and be¬ 
tween the Commissioners' of the District of Columbia 
and the Baltimore and Ohio Railroad Company, 
which plans, with the accompanying drawings, maps, 
and tracings, signed by the Commissioners and by the 
chief engineer of such railroad company, are filed in 
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the office of the Engineer Commissioner of said Dis¬ 
trict: but that the company constructing said works 
shall he authorized to make such minor changes or 

<r' 

modifications of or departures from said plans, draw¬ 
ings. maps and tracings as it may reasonably require 
or deem necessary, advisable or advantageous and as 
the Commissioners shall approve and agree to; and in 
case of any change or modification of or departure 
from the present plans the Baltimore and Ohio Rail¬ 
road Company shall submit the new plans to the said 
Commissioners for their approval, and shall file duly 
authenticated copies of said plans, after approval, 
with the Commissioners. 

"All work of construction authorized by this act 

which shall affect in anv wav the existing streets or 

avenues of the citv or District not hereby abandoned 

•< • * 

and closed shall he done to the satisfaction and sub¬ 
ject to the approval of the Commissioners of the Dis¬ 
trict of Columbia, who are authorized to exercise such 
supervision over the same as may he necessary to 
secure the proper construction and maintenance 
thereof. The company shall also deposit with the 
collector of taxes of the District of Columbia such 
sums of money as the Commissioners of said District 
may reasonably require to cover the cost of District 
inspection. ” 

Section 8 required completion within five years, pro¬ 
hibiting the use after that time of the tracks then used bv the 
railroad, required their removal from the streets and 
other public property, and required conveyance by the Rail¬ 
road Company of its right of way therein specified. 


“In consideration of the surrender by the Balti¬ 
more and Ohio Railroad Company, under the re¬ 
quirements of this act. of its rights under the several 
acts of Congress heretofore passed and under its sev¬ 
eral contracts with the municipal authorities of the 
city of Washington authorized by said acts of Con¬ 
gress, and in consideration of the large expenditures 
required for the construction of the new terminals, 
viaduct and connecting railroads, as required by this 


i 
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act, to avoid all grade crossings of streets and ave¬ 
nues within the city of Washington, and, further, 
in consideration of the grant and conveyance to the 
United States of the lands included within the limit 
of the roadway and right of way of the Washington 
Branch Railway, which can he used for a street or 
avenue for the public benefit, the stun of one million, 
five hundred thousand dollars, to be paid to said rail¬ 
road company toward the cost of the construction of 
said elevated terminals, viaduct and structures within 
the city of Washington, shall he, and is hereby, ap¬ 
propriated, one-lialf to be paid out of any money in 
the Treasury of the United States not otherwise ap¬ 
propriated, the other half to he paid out of the reve¬ 
nues of the District of Columbia. The sum so appro¬ 
priated shall be paid upon presentation of a certificate 
by the Commissioners of the District of Columbia 
that the said viaduct has been completed as required 
bv this act.” 

«J 


Section 9 required the Railroad Company to pay taxes 
for its property, eliminating the cost of the bridges, viaducts, 
and retaining walls and other structures necessary to elevate 
the tracks. 

Section 10: 


‘‘That if, for the purpose of constructing and own¬ 
ing the terminals, viaduct, railroads, depots, stations 
and other work authorized by this act, or any part 
thereof, the Baltimore and Ohio Railroad Company 
shall deem it expedient or advisable that a terminal 
company in its interest he created and organized in 
the District of Columbia, the said Baltimore and Ohio 
Railroad Company, or some person thereto authorized 
on its behalf by resolution of its president and di¬ 
rectors together with other persons not less than seven 
in number, of whom a majority shall he residents of 
the District of Columbia, shall cause a certificate of 
incorporation to be executed and recorded in accord¬ 
ance with the provisions of the general incorporation 
act of Congress for the District of Columbia relating 
to railroad companies, being sections six hundred and 
eighteen to six hundred and seventy-six, both inclu- 
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sive, of the Revised Statutes relating to the District of 
Columbia, with such capital stock not to exceed fiv« 
million dollars fully paid up, and under such corpo¬ 


rate name as may he set forth in such 


certificate. 


The corporation so formed shall he vested with all of 
the authority, rights, and privileges granted by said 
general act, hut the Baltimore and Ohio Railroad 


Company, or such persons as it may designate by 
resolution of its president and directors, shall he en¬ 
titled to subscribe for and hold all of the stock of said 


corporation, without advertisement or allotment, as 
provided in said sections six hundred and twenty-one 
and six hundred and twenty-two of said Revised 
Statutes. Said corporation shall also he vested with 
and enjoy all of the authorities, rights and privileges 
herein granted, so tar as the same are applicable to 
or exercisable in its undertaking, as set forth in its 
>aid certificate of incorporation, and it shall be bound 
by all of the limitations and provisions of this act. 
Said corporation shall have the further powers to 
contract with the Baltimore and Ohio Railroad Com¬ 
pany for the use or operation of its railroad and 
works by the last named company, or for the lease ot 
the same, on such terms as may'be agreed upon be¬ 
tween the two companies, and shall also have the 
right and power, exercisable at any time, to sell and 
convey all of its railroad, works, and property to the 
>aid Baltimore and Ohio Railroad Company in con¬ 
sideration of the latter company assuming all its debts 
and liabilities and agreeing to repav to everv stock¬ 
holder the amount of monev actuallV paid in on the 
stock held by him.” ' C 


Section 11 authorized the Railroad Company and the 

Terminal Company to take title to the land required, by 
purchase or condemnation. 

Section 12 authorized the construction outside of the city 
°f Washington, provided that the crossing of streets should 

l>e in the manner approved by the Commissioners, over or 
under grade. 

Section 13 repeals inconsistent laws. 

Section 14 reserves the right to amend or repeal. 
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Act of February 28, 1903. 

The act of February 28, 1903, is entitled: 

"An act to provide for a union station in the Dis¬ 
trict of Columbia, and for other purposes.” 

and by it an entirely new plan was provided. Its first sec¬ 
tion recited that the Philadelphia, Wilmington and Balti¬ 
more Railroad Company had been merged with the Phila¬ 
delphia. Baltimore and \\ ashington Railroad Company and 
authorized and required it or the Terminal Company, pro¬ 
vided for in section 10 of the previous act, to locate, con¬ 
struct, maintain, and operate a double-track railroad on the 
routes therein laid down. It changed generally the location 
of the tracks and particularly at the place where the accident 
occurred which was involved in this suit. It provided for 
the joint construction by the Philadelphia, Baltimore and 
Washington Railroad Company and the Terminal Company. 

1 lie new station, viaduct, yards, and switches, and the Balti¬ 
more and Ohio freight station were also authorized, as was 
the construction of the viaduct over II street, where the acci¬ 
dent occurred. 

Section 5 directs certain streets to be vacated, providing, 
however, 

“that II and Iv streets shall be carried under said 
terminal and terminal tracks substantially in accord¬ 
ance with the plans agreed upon by the Baltimore 
and Ohio Railroad Company, the Terminal Com¬ 
pany, and the Philadelphia, Baltimore and Wash¬ 
ington Railroad Company and the Commissioners of 
the District of Columbia, and filed in the office of the 
Engineer Commissioner.” 


The rest of section 5 relates to the Massachusetts Avenue 
plaza and to the damages to the adjoining property owners 
resulting from the changes in the grades of streets and alleys. 
Section 6 relates to the taxation of the railroad property. 

3a 
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“Sec. 7. Tliat before any portion of the work of 
construction within the District of Columbia herein 
described shall be begun, plans thereof in accordance 
with the provisions of this act shall be prepared by the 
company undertaking such work, and shall be sub¬ 
mitted for approval to the Commissioners of the Dis¬ 
trict of Columbia; also in so far as public parks and 
reservations may lie affected, for approval also of the 
Secretary of War; and also in so far as underground 
construction is involved, for approval also of the Su¬ 
perintendent of the Library of Congress. Duly au¬ 
thenticated copies of slid plans shall, after approval, 
be filed with the Commissioners of the District of Co¬ 
lumbia, and all work shall be done in accordance 
therewith. The company undertaking such work 
shall deposit with the collector of taxes such sums of 
money as the Commissioners of the District mav 
reasonably require to cover the cost of District in¬ 
spection.” 

Section 8 fixes the limit of time for the completion of the 
work and in consideration of the various changes to be made 
by the railroad companies, and the removal of its railroad 
station from the Mall SLdOO.OOO.OO was directed to be paid 
to the Philadelphia, Baltimore and Washington Railroad 
Company out of the Treasury of the United States. 

Section 0 provided for condemnations and gave the rail¬ 
road company power to contract with each other. 

Section 10 related to the Magruder Station line, and fur¬ 
ther provides: 

“Any and all streets or highways within the Dis¬ 
trict of Columbia now or hereafter planned or pro¬ 
jected to cross any line of steam railroad in the Dis¬ 
trict of Columbia, which may he hereafter opened to 
public use, shall lie located, constructed, and main¬ 
tained either beneath such railroad by a suitable sub¬ 
way, or above the same by a suitable viaduct bridge 
at such altitude as will not interfere with the free and 
safe operation thereof. The cost and expense of 
opening said streets or highways within the limits of 
such railroad company's right of way, including the 
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cost of constructing the portion of any viaduct bndg 

within said limits, shall be borne and paid.half ' 
such railroad company, its successors and assign., and 
li ilf by the District of Columbia and the Lmte 
States, "but after construction the cost of maintenance 
.hall be wholly borne and paid as in the case of other 

public highways in the District of Col " ,ub *;V “"i* ® 
portions of such streets now or hereafter planned 
projected as above which lie witlnn a 
beloiming to such railroad company shall be ded 
catedby such company as a public thi.roughfare when 
the portions of such street adjoining such right ol 
way have been similarly dedicated or otherwise ac- 

quired.” 

Section 11 gave future railroad companies entering the 

District certain track rights, and 

Section 12 provided for a substation. 

Section 13 reserved the right to amend, alter or repeal. 

R. S. D. C., Sec. 643: 

“Every «uch corporation shall possess the general 
powei^and be subject to the liabilities and restrictions 

in the special powers following, that is to sa} 

“Fifth To construct its road upon any street, o 
ac ro«s am- stream of water, water-course, road hi^h- 
wuv railroad, or canal, so as not to interfere with 
('lie free use of the same, which the route of its road 
shall intersect, in such manner as to afford securit 
for life and property, but the corporation shall re 
store the stream or water-course, road or highway, 
thus intersected, to its former state, or in a suffieien 
manner not to have unnecessarily impaired its me- 
fulness or injured its franchises. 
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Points and Authorities. 

I. 

The Lock of Corporate Existence Precludes Recovery. 

The court below was correct in finding that the District is 
not liable for the presence of the substance on the sidewalk: 
but he fell into error in his rulings as to the liability of the 
District for failure to remove it. The court limited that lia¬ 
bility only to the uncertain rule as to what a reasonable per- 
*. * 

son would do. That is not the only* limitation, as shown by 
the following authorities: 

“The lack of any corporate fund and of any power 
to secure one is a good defense to any corporate lia¬ 
bility for negligence, for in such case there is no full 
corporation in existence, and there is no juridical 
person upon whom the duty rests and no violation 
of any duty by such a person. 1 he want of funds is 
not in a case of this character the real defense, for it 
is the lack of a corporate existence which precludes 
recovery.** 

Jones on Negligence of Municipal Corpora¬ 
tions. sec. 75. and cases cited. 

In Weightman vs. City of Washington, 1 Black, 39. 49. 
the eitv was sued for injuries resulting from the fall of a 
bridge. After distinguishing between discretionary powers 
and those involving a “specific and clearly-defined duty.** as 
to the latter the court requires as a condition precedent to 
liability 

“that the burden was imposed in consideration of the 
privileges granted and accepted, and the means to 
perform the duty are placed at the disposal of the 
corporation, or within their control/’ 


21 


The court inquired and found, page 50, that— 

■‘Most ample mean.*, also, are placed at the disposal 
of the defendants, or within their control, to enable 
them to perform the duty enjoined.” 


In \\ ater Co. i's. W are. 10 W all.. 574, the limitation is 

“if the means of performing the duty to make the re¬ 
pairs are within their control.” 


A want of funds and an absence of power to raise 
monej by taxation or otherwise, or to enforce contri¬ 
butions of labor from the residents of the town to 
repair its streets, would free it from responsibility for 
injuries sustained by reason of defective streets or 
sidewalks. The liability of a town for in juries caused 
b\ defect he highways springs from its negligence in 
the performance of corporate duties, and that cannot 
be said to be a duty which the municipality has no 
power or agenci/ to perform 

Whitfield vs. Meridian. 4 L. R. A., 834 (Miss.) 


“It is simply bound to practice due care and dili¬ 
gence in the exercise of its powers and in the applica¬ 
tion of its resources toward the objects named.” 

D. C. vs. Woodbury, 136 Lb S., 463. 


‘‘The law is well settled that municipal corpora¬ 
tions. upon which the duty is imposed to construct 
and keep in repair streets', bridges, etc., and upon 
winch are conferred the means of accomplishing this 
duty, are liable tor any special damage growing out 
of a neglect of that duty.” 

Nebraska City vk Campbell, 2 Black. 590. 


II. 


The Law Does Not Require Impossibilities. 

We submit further that the facts show not only that the 
District used all its means and appliances, but the removal of 
this substance was impossible. Bearing in mind that these 


V. 
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walls were the property of the Terminal Company, built by 
it upon its own land, under authority and mandate, even, of 
Congress, in the general manner provided in plans approved 
in the act. authorities are not necessary that the District could 


not touch the walls, get behind them and stop the flow of 
water, nor even dig a trench along the walls, for the space 
there was private property reserved in the plans for the extra 
brick wall and space between. The flow was constant, the 
source could not be controlled, and the task of removing M 
from the sidewalk was an impossible one. “The law does not 
require impossibilities of any person, natural or artificial; 
neither are tasks so undulv burdensome or unreasonable re- 
quired. 


D. C. r*. Boswell, 4 App. D. C., 419. 

McDonald vx. Toledo, (13 Fed. Rep., 60, approving 
44 Ohio St., 505. 

Other cases in Note 3, Dillon Mun. Cor., sec. 1697. 
Chamberlain /*. Oshkosh. 84 Wis.. 290, approved in 
Mueller vs. Milwaukee. 110. Wis., 624. 

Clark rs. 1). C., 3 M., 88. 

Chase rs. Cleveland, 44 Ohio St., 515. 

Billings rx. Worcester. 102 Mass., 332. 


Upon the above principles the court should have instructed 
die jurv to return a verdict for the defendant; vet the court 
not only refused to do so, but actually refused to grant its 
third prayer leaving to the jury to determine whether the 
District had not practiced “due care and diligence in the ex¬ 
ercise of its powers and in the application of its resources, 
means and opportunities.” Defendant's testimony is un¬ 
contradicted and fullv corroborated. 

4 / 

Not only did the court refuse to so instruct the jury, but 
also refused to allow it to introduce in evidence the records 
(Assignments of Error Nos. 10 to 13), 

“showing that the District of Columbia is not respon¬ 
sible for the cause of the condition complained of. 
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had no control thereof, was without power or au¬ 
thority to and could neither remove it nor prevent 
ihe continuance thereof; that the defendant Ter¬ 
minal Company was responsible therefor, caused it, 
assumed responsibility therefor, removed the cause 
after plaintiff was injured, and that the District of 
Columbia used every means at its command to re- 
quire the said Terminal Company to remedy the con¬ 
dition long prior to, continuously up to, and after 
said injury (Permit of August 19, 1903, order of 
June 1, 1904, plan and note thereon and letters of¬ 
fered in evidence by District of Columbia).*’ 

Jones rs. Williams, 4 Cushing (Mass.), 299, was a case 
where a railroad company had lawfully constructed a cattle 
guard in their road at a place where it crossed a highway on 
the same level and which came up to the line of the high¬ 
way. The court said that the place into which the plaintiff 
fell was wholly outside of the highway, though it came up to 
the line of the highway. The only ground upon which the 
town could he held liable, is where there was a dangerous 
place on the roadside which required a fence or barrier to 
make the road safe for travelers. But when a town has no 
power or right to erect such a fence or harrier it is not 
answerable. * * * The defendant had no authority to 

i 

erect a barrier which would obstruct the railroad and having 
done all that the law required or permitted it to do, it is not 
liable either on the statute or the principles of justice. 

W here the citv fenced in two sides of a vacant lot imme* 
diately abutting on the sidewalk hut left the extreme corner 
of the lot unfenced, forming a small triangle, bounded by 
the edge of the sidewall: on the two intersecting streets and 
bv the fence, the citv was not liable. 

“The want of a railing was the only alleged defect 
in the way. The plaintiff received her injury by 
walking off from the sidewalk upon the adjoining 
land, which was substantially on a level with the side¬ 
walk. and there slipping upon smooth ice, which was 


> 
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covered with snow. The only question is whether 
the city was bound to put lip railing or fence to guard 
treveler.- against a peril of this nature, and we are ot 
opinion it was not. The danger which requires a 
railing must be of an unusual character, such as 
bridges, declivities, excavations, steep banks, or deep 
water. * * * The fact is immaterial that there 

was nothing to mark the line of the highway.” 

Stockwell vs. Fitchburg. 110. Mass., 305. 

Stone vs. Attleborough, 140 Mass.. 328. 

Damon vs. Boston. 149 Mass., 151. 


“It is doubtless true that a municipality, having 
the control of the highways and the duty of keeping 
them in repair, must at its peril remove or guard 
against perils growing out of defect* and obstruction* 
within the highway limits. It has the necessary au¬ 
thority and possession to summarily remove obstruc¬ 
tion- and other public nuisances therefrom, and the 
statute imposes a liability for a failure to do so. It 
has. however, neither the possession nor the au¬ 
thority to invade private premises to summarily re¬ 
move such tilings belonging to the proprietor which 
may be thought dangerous. If nuisances exist on 
private premises, it is. in mo.-t cases, necessary that 
legal proceedings be instituted to abate them, and we 
are of opinion that meantime the city can not he held 
liable for the consequences of their maintenance. 
Redress in such cases must be sought against the 
owner.” 

1905. Temby vs. City of Ishpeming, 140 
Mich. 150-i 51. 


“If the owner of a distillery, for example, or of 
a manufactory adjoining the street of a city, should 
discharge Vo n tin uou*ly from a pipe or orifice opening 
toward the street a quantity of steam or hot water, to 
the nuisance and injury of passers-by, they must cer¬ 
tainly seek redress in some other mode than by action 
for a defective wag." 

Ilixon vs. Citv of Lowell, 13 Gray, 63. 

“If the walls of a house adjoining a street in a 
city were erected in so insecure a manner as to be 
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liable to fall upon persons passing by. or if the eaves 
trough or water-conductors were so arranged as to 
throw a stream from the root upon the sidewalk, 
there being in either case no structure erected within 
or above the travelled way, it would not constitute a 
deject in the way:'’ 

Same case. 

That the municipality could not barricade II street is self- 
evident. Barricading the sidewalks would put pedestrians 
into the roadway; barricading that would put them on the 
street-car tracks and that may not be barricaded, as its grant 
of power has the same source as that ot the municipality. 


III. 

The Obstruction, if the Condition Amounted to Such, uas 
Lawful, and Mu nicipality is not Liable. 

The court erred in not instructing the jury to return a 
verdict for the defendant for the reason that even if this 
condition in the walk was either an obstruction or a defect, it 
was lawful. It was created by the act of Congress which 
changed the grade of the street, commanded the erecting of 
the walls, the bridge over the street, thus cutting out the 
sunlight and limiting evaporation and caused the actual 
collection of the surface water by the banks of dirt back of the 
walls, the seepage of the water through the walls and upon 
the sidewalk. The very plan, except minor details, followed 
in this construction was made part of the act of Congress. Of 
course, no case exactly in point can be found. The principles 
applicable are, however, found in these cases: 

In Transportation Co. vs. Chicago. 99 U. S., 635, speaking 
by Mr. Justice Strong, the Supreme Court has said: 

“That can not be a nuisance such as to give a com¬ 
mon-law right of action which the law authorizes.” 

4a 
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Shade trees, lamp posts, water hydrants, pumps, awning 
posts, telegraph and telephone poles, carriage blocks, steps 
and area-ways, porticos, and piles of dirt from excavations 
are lawful obstructions by immemorial usage and the city 
is not liable for injury resulting from their being in the 
way. 

Wolf vs. D. C., 21 App. 1). C., 470, and many cases 
cited and reviewed. 

Howes vs. 1). C., 2 App. D. C., 188. 

Swart vs. D. C., 17 App. D. C., 413. 


IV. 


There Was a Distinct, Efficient Cause, Over II kick the Dis¬ 
trict Ilad no Control and It is not Liable. 

Again, the District wa* not liable because there was no 
defect in the sidewalk. The defect, if any. was the substance 
on the walk. That was not only a ‘‘distinct, efficient cause, 
without which it (the injury) could not have happened ; 
but it was active, continuous, and produced by the .Terminal 
Company, over which the District had no control. 

‘‘Here the trenches and piles of dirt were lawfully 
made, and were in open view of every one that passed. 
The shying of the horse seems to have been the im¬ 
mediate cause of the accident; but what caused the 
horse to shy is matter of pure conjecture. The buggv 
was overturned by being run upon one of the piles of 
earth, and that was caused by the shying of the horse 
from the regular course or way. It was the upsetting 
of the buggy, and throwing out the plaintiff that 
produced the injury complained of. To entitle the 
plaintiff to recover for this injury, it must be shown 
that the alleged negligent defect in the street, if de¬ 
fect were shown to exist, was the sole cause of the 
injury. Where the injury follows from a defect 
united with some distinct, efficient cause, without 
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which it would not have happened (unless, as sug¬ 
gested by Chief Justice Shaw in Marble vs. Worcester , 
4 Gray, 395, such concurring cause be pure accident), 
the plaintiff cannot recover. Rowell vs. Lowell, 7 
Gray. 100: Kidder vs. Dunstable, 7 Grav, 104; Lyons 
vs.JirooHine, 119 Mass., 491; Pratt vs. Weymouth, 
14< Mass.. 245. It is not enough that the supposed 
defect in the way may have contributed indirectly to 
the accident, but the injury must be produced di- 
recth by the alleged defect, and this must appear to 
ha\e been the sole cause of the injurv. Farnum vs. 
Concord, 2 N. II., 392, 394.” 

Swart vs. D. C., 17 App. D. C., 407, 413-414. 


When a person slips and falls upon the steps of a building 
contiguous to the highway and upon the sidewalk, the side- 
a'alL and steps both bony out of repair, still, as the accident 
happened from the concurrent fault of the town and a third 
party, the town is not liable. 

Rowell vs. City of Lowell. 7 Gray, 100. 


M here a sign on a building was insecurely fastened and 
was known to be dangerous, the Rhode Island Court held 
that the city was not liable. First, because the show board 
was placed bv a third party outside the street, and. secondly, 
because the injury was caused by the concurrent acts of such 
party and of the city, if at all from the fault of the city. 

The court said: 


“It i? one of the large class of accidents to which 
a traveler upon a public thoroughfare is subjected, 
though the town may have done its whole duty under 
the statute, in regard to the highway. The liability 
for such accidents would carry with it an equally ex¬ 
tensive authority. The towns must necessarily have 
a correspond in [/ right to control the uses of property 
^joining the highway, so as to protect themselves 
from liabilities for such use ” 

Taylor vs. City of Providence, 8 R. I.. 352 




\ 
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Where the owner of a building abutting on a city street 
was in tlie habit of Keeping heavy window screens leaning 
unfastened against the front of his building, on the side¬ 
walk, and the screens fell and injured a child on the side 
walk, the municipality was not liable for such injury. 

McLoughlin vs. Philadelphia, 142 Pa. St., 80. 


V. 


There TPas No Notice of a Dangerous Condition. 

The District of Columbia had notice of the condition of 
the sidewalk and of the cause, but had no notice that it was 
a dangerous condition. In fact it was not dangerous. Dur¬ 
ing the manv years, perhaps millions walked through this 
subway. Notwithstanding the aid of plaintiff s friends in 
the eastern section of the city, and a citizens association, 
which kept the matter active during the whole time, not one 
witness was able to say he ever knew or heard of any person 
slipping or falling on either walk. Access to the municipal 
records showed that horses fell in the roadway, one morning, 
onlv. and one witness fell from his bicycle, once, in the 
roaduai/. but here oil from automobiles and other filth from 
road traffic were added. e have all seen horses and cyclists 
fall in streets after a rain, but such would hardly be a defect 
in the street. Clearly here is no notice of a dangerous way. 
The sidewalk was itself without defect—a perfectly smooth, 
level, granolithic walk. 

Scott vs. D. C., 27 App. D. C., 418. 


Assignments of error. Nos. 8 to 6, based on exception* 
(Rec 22. 28. and 26), are not onlv that the testimony was 
not admissible, but that it does not amount to notice of a 
dangerous condition. The witnesses are plaintiff, Thomp¬ 
son, Frizell, Wood, and Barnes. Plaintiff said, only, that 
(Rec., 19) 
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“she slipped and fell to the sidewalk * * * that 

she did not remember that the lights were lighted; 
that it was in the evening near sundown and that it 
was rather dark in the subway; that she slipped in 
one of those slimy places where the water was oozing 
across from the sidewalk, coming down from the 
wall.” 

Here is not one word indicating a dangerous condition; on 
the contrary, twice a dav for over four years she walked 
through and never even slipped before and never saw anyone 
else slip on the sidewalk. 

Dr. Thompson testified, over objection, as to general con¬ 
ditions during these years (R., 22) 

“that the sidewalk as well as the roadway, was in a 
slimy, slippery condition; that he never had occasion 
to notice just where the water found its way, but the 
whole sidewalk was wet * * * that he was pres¬ 

ent at a hearing before the District Commissioners 
prior to November, 1909. when their attention was 
called to the slimy condition of the subivay * * * 

that Dr. Walters and Mr. Frizzel were present and ad¬ 
dressed the Commissioners on the subject as to walls 
and unsanitary condition of the subway; that he, the 
witness, spoke of the slippery condition of the road¬ 
way which he had occasion to drive over" (Ree., 22). 

This witness “passed through two or three times a day*' 
(Rec., 21), but in all these years knew of no one who slipped 
or fell. He is a doctor and was impressed by insanitarv 
conditions. 

Witness Frizell said (Rec., 23) 

“that the entire length of 760 feet was usually wet 
and slimy, both sides of both sidewalks * * * 

that the condition continued from the time when the 
viaduct was constructed until some time in 1910 
* * * that he talked to the Board of Commis¬ 

sioners in session in 1907; witness tried to tell them 
as best he could at that hearing, its dangerous con¬ 
dition.” 
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Over objection, minutes of the meeting were admitted show¬ 
ing that lie considered the dangerous conditions to he icicles 
hanging from the roof or things in their nature dangerous to 
health. 'The minutes show that he said (Rec., 24) : 

•'The conditions of that subway are very offensive, 
obnoxious, and dangerous. * * * The walls are 

alwavs wet and in winter, or cold weather, icicles are 
all over the walls and hang from the roof. * * 

The condition of the wetness of the walls gives an 
odor that is unpleasant, disagreeable and obnoxious. 
Our committee on sanitary affairs have looked into 
that and 1 have a letter from them which will he read 
later. Those icicles 1 wish to particularly emphasize 
on account of the danger of their falling on pedes¬ 
trians.' 1 

It occurred to no one to ask the Commissioners to use unv 
means to correct the conditions except to withhold payment 
of the $30,000 from the Terminal Company, which wa- 
being done. No one mentioned that a pedestrian was likely 
to fall or had fallen. Obviously no one thought a pedestrian 
likely to slip and fall. 

Witness Wood was superintendent of street cleaning; was 
in the stthwav manv times a dav during all the years. Lie 
mentions no one who slipped and fell, and evidently, like the 
others, never considered the place dangerous in that aspect 
(Rec., 20). 

Witness Barnes merely mentioned that the walks were 
wet and said that once he fell from his bicvcle in the road- 

V 

way (Rec., 25). 

We submit that no notice of a dangn'ous condition was 
shown expressly or constructively except as to icicles and pos¬ 
sibly good health. No likelihood of one slipping and falling 
ever seems to have been in the minds of any of these wit- 
nesses who were so familiar with and interested in the con¬ 
ditions. Dirt, filth, general insanitary conditions, and icicles 
do not give notice of a defect in the way where one only 
among millions slipped and fell. 
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VI. 

Tin Municipals}i is Xot Liable for a Mere SUpperiness of 

the Street. 

The trial court erred in not directing a verdict for the 
District because the condition amounted to a mere slipper <•- 
/u.s-.s*. The court also refused to instruct the jury as requested 
hy the fifth prayer, that such condition, alone, of the walk, 
if they found that alone caused the injury, did not make the 
District liable. 

“Slipperiness may arise from a variety of causes. 
A thin film of mud on the walk will often produce it. 
and vet liahilitv would liardlv he claimed to arise 

t t 

from such a cause. ' 

Chase vs. Cleveland, 44 Ohio St., 515. 

“We regard it as now well settled that mere slip¬ 
periness, caused by either ice or snow is not a defect 
for which a town or city is liable." 

Smith vs. Bangor, 72 Me., 249, 250, 251. 

Jones on Negligence, 0, 201. 

Dillon on Munic. Corp., sec. 1097 (1006). 
citing manv cases. 

Braburg vs. Des Moines, 03 Iowa, 523. 

Borough vs. Cline, 100 Pa. St., 119. 

So in Taylor vs. Yonkers, 105 X. Y., 202-207, it was held 
that the melting of snow on adjoining premises causing ice 
to form on a sidewalk would not render a city liable to a 
pedestrian who was injured by falling on the icy sidewalk. 

Ice formed from a watering trough does not constitute a 
defect on the sidewalk which will render a city liable. 
Mueller vs. Milwaukee, 110 Wis., 623. 

Chamberlain is. Oshkosh, 84 Wis., 292, 293. 
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There is no liability on the part of a municipality whether 
the slippery street was produced by a general cause or by 
some local cause. 

The dutv of a city is not affected by the fact that the i‘-e 
is in part the result of artificial causes. 

Harrington vs. City of Buffalo, 121 X. 147. 

Nason vs. Boston. 14 Allen, 508. 

Cook vs. Milwaukee, 27 Wis., 191, pumping water 
from an engine. 


VII. 


Tin Duty, Testimony . Proximate Cause, and Verdict are 

Speculative. 

The court erred in not taking the case trom the jury be¬ 
cause the eyidence discloses that every means at the com 
mand of the District was used and nothing is disclosed in eyi¬ 
dence from which a way of removing the substance by the 
District may be deduced. A verdict could be based upon 

t 

nothing in evidence. The court went even further and re- 
fu.-ed to grant the ninth prayer cautioning the jury against 
"speculating, guessing, or imagining some thing or things 
which the District of Columbia might have done” and thus 
limiting them to the testimony. (The two other elements 
of the prayer are as to non-liability for the presence of the 
substance on the walk, which is substantially covered in the 
charge, and the limitation of liability to means, etc., which 
is noticed above.) 

Taylor vs. Yonkers, 105 N. Y., 205. 

Kaveny vs. Troy, 108 X. Y., 577. 

Mueller vs. Milwaukee. 110 Wis., 577. 


Upon what possible theory is the District liable? What 
more could it do? Put in four or six sweepers instead of 
two; using tanks of water and gangs of men daily instead of 
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twice a week? Xo funds were available, but if the tunnel 
were lined with men washing and sweeping the tunnel 
would still have been wet. Following each sweep of each 
l)room more water ran from the walls; it came in streams. 
There is not a syllable of evidence that plaintiff's injury was 
not caused merely by a wet spot. Xo witness, not even plain¬ 
tiff, gave any evidence of the condition of the placewliere she 
fell, or near where she fell, at that time or at any time. The 
general, variable condition of 1520 feet of sidewalk and walls, 
only, is described as it appeared from year to year. Some 
witnesses sav merely it was wet, another, ‘‘a nasty looking 
sort of water" mixed with clay and dust, the dust blowing 
in at the ends of the tunnel. Was this the condition one- 
third of the way through, 253 feet from the west end, on the 
north sidewalk? These matters are specifically assigned in 
Xos. 3. 4, and 5, and for uncertainty as to the proximate 
cause of the injury, the motion of the District to direct a 
verdict should have been granted. 

Taylor vs. Yonkers, 105 X. T., 205. 

Kaveny vs. Troy, 108 X. Y., 57 <. 

Chamberlain vs. Oshkosh, 84 Wis., 290. 

Mueller vs. Milwaukee, 110 Wis., 624. 


In District of Columbia vs. Haller this court said: 

“In such actions as the present two things must 
concur to support the action. First, the injury must 
be shown to have been caused by a defective con¬ 
dition of the street or sidewalk—such defective con¬ 
dition being shown to exist by the negligence of the 
defendant. 

D. C. w. Haller, 4 App. D. C., 414. 

In District of Columbia vs. Boswell an instruction was held 
to be correct which said: “The jury are instructed that the 
negligence of the defendant must appear from the evidence 
in this case by affirmative proof," and the charge of the 
court, which stated that “the law does not require a city to 

5a 
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respond in damages for every injury that may be received 
on a public street,’’ and which also said that “this city is not 
an insurer against accidents upon the sidewalks,” was ap¬ 
proved. 

D. C. vs. Boswell, 6 App. D. C., 404-405. 


VIII. 

Plaintiff's Negligence Was the Proximate Cause. 

The court also erred in not directing a verdict for the 
District on the eighth ground of the motion, namely, plain¬ 
tiff’s contributory negligence. 

The conditions in the subway were known particularly to 
plaintiff, who walked through twice daily for years. These 
conditions either were or were not dangerous. If not danger¬ 
ous the District is not liable; if dangerous she knew all about 

it and her dutv was to be extremelv careful. This is her 

%> «. 

story of how she proceeded: 

‘‘On cross-examination plaintiff testified that she 
had been through this viaduct ever since it was built, 
to and from the office every day; that she had passed 
through the morning she was hurt, and on the north 
side of the same, she passed through when hurt, in 
the afternoon; that she did not recollect whether it 
rained that day or not; that it was not raining when 
she came through or when she came out of office; 
that the day was cloudy; that she was walking per¬ 
haps a little brisk, returning home as any one would; 
that she looked down to see what she was walking 
over; that she always tries to be careful and is pos¬ 
itive she looked down; that she knew the condition; 
that she slipped on one of these slimy places; that 
she did not notice it when she stepped on it; that she 
does not recall that she testified at the last trial that 
she did not look down; that of course you cannot 
keep your eye on the pavement all the time. 

‘‘Whereupon the witness was asked the following 
questions: 
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Q- I will ask you if this did not take place at the 
last trial. Aon were asked it you noticed where your 
foot struck, and your answer was: ‘A. Just where 
my foot struck? 

Q. A es. A. I could not say that 1 looked down 
to see just where my foot struck. Had 1 done that, 
perhaps I would not have stepped on that place.’ 

"Did you not testify to that at the last trial? A. 
I cannot recollect just all that I said, in so many 
words at that trial.” 

\\ it ness further states that she cannot say it is a 
tact that she (lid not look at the pavement at the time 
when she slipped and tell 'because you know when 
any one is walking along naturally they look up and 
down and \ou look ahead to see what you are meet¬ 
ing and of course when you step you do not look 
right down to see what you step on”; * * * 

f^Thompson on Negligence, sec. 7845, p. 748. 

1)1 (1006 11 Cor Porations, sec. 1607 

Noi d<> we think that it is a case in which the 
question of negligence should have been submitted 
to the jury. The testimony is positive, clear, and 
unequivocal. There are no conflicting statements to 
be taken into consideration. Only the plaintiff’s own 
story !s to he regarded; and it is greatly to his credit 
t lat he tells his story honestly and candidlv. From 
that story there is but one inference to be drawn, and 
hat is that the plaintiff, probably through thought¬ 
lessness, but still through his own fault, w*alked 
diagonally across the pavement and up to the window 
of the house near which he was injured, without once 
taking the precaution, which every reasonable and 
pi udent man would take, of looking before him to <ee 
whether any of the obstacles to his progress existed 
which are usually found adjacent to the w^alls of 
houses. No man in the exercise of ordinary care and 
caution would have so acted; and there was nothin^ 
m our opinion, to be submitted to the consideration 
oi a jury. If, upon the testimony now before us the 
case had been submitted to the jury, and the jury 
had rendered a verdict for the plaintiff, we think it 
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would have been not only the right, but the duty, of 
the court to set aside the verdict. And so thinking, 
we cannot suppose that there would ha\e been an\ 
propriety in going through an empty formality bar¬ 
ren of beneficial results. \\ e think this case tall.'; 
within the rule laid down in the case of Baltimore A 
Potomac Railroad (Jompa ay vs. Jones, Do U. >S., 439, 
Macon Co. vs. Shores, 97 L. S., 278; Griggs vs. 
IIousto)i, 104 Tj. S., 553; Goodlett is. L. A A. A. R. 
Co., 122 U. S., 391 ” 

Howes vs. D. C., 2 App. D. C., 194. 

If imperfect lighting in the subway were the cause, the 

I hstrict is not liable. 

Wolf V8. D. C., 21 App. D. C., 474. 

Respectfully subnlit ted. 

EDWARD H. THOMAS, 

Corporation Counsel; 

WM. HENRY WHITE, 

Assistant Corporation Counsel, 

Attorneys for Appellant. 
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3lu thr (Eaurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

April Term, 1913. 

No. 2517. 

DISTRICT OF COLUMBIA, APPELLANT, 

vs. 

ELIZABETH J. HARPER, APPELLEE. 

BRIEF FOR APPEEEEE. 

Statement. 

Appellee, plaintiff below, brought an action against 
appellant, the District of Columbia, and the Washing-* 
ton Terminal Company, a corporation, to recover dam¬ 
ages for personal injuries sustained by her through the 
negligence of said defendants. The declaration and 
amended declaration, in several counts, charged, in sub¬ 
stance, that on November 22, # 1909, the defendant, the 
District of Columbia, had municipal control and juris¬ 
diction over, and was charged with, the duty of main¬ 
taining in a reasonably safe condition a certain thorough¬ 
fare, street, and sidewalk, known as H Street Northeast, 
in the city of Washington, over and above which the 
Washington Terminal Company had erected a viaduct, 
bridge, and causeway for the accommodation of over¬ 
head railway trains, said Terminal Company being 
charged with the duty of so maintaining the same in 
such reasonably safe condition as not to do injury to 
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pedestrians and persons lawfully passing over and upon 
said H Street, but that on said date and for a long time 
prior thereto the defendants suffered and permitted 
water, drainage, moisture, and slime to seep through 
the abutments of said bridge, viaduct, and causeway 
down upon said H Street at the point mentioned, so 
that said moisture, drainage, and slime formed a slippery 
and dangerous place on said sidewalk, of which the de¬ 
fendants had notice, whereby it became and was their 
duty to provide for the prompt removal thereof, but the 
defendants carelessly and negligently failed to remove 
or cause the same to be removed and suffered and per¬ 
mitted the same to be and remain upon the said side¬ 
walk to the danger of persons lawfully passing over the 
said street, and while the plaintiff was carefully passing 
over and upon the said street and exercising due care 
for her safety, and without warning, notice, or knowledge 
of the existence of said dangerous condition, she slipped 
upon said substance and fell to the sidewalk, whereby 
she was bruised, wounded, and severely injured about 
her left side, body, shoulder, and leg and the left ulna 
dislocated at the wrist and the radius of her left arm 
was fractured, whereby she suffered great pain, anguish, 
and permanent injury, and was damaged thereby and 
by the loss of power to earn the customary wages she 
had been earning together with medicine and doctor's 
bills. 

The defendant, W ashington Terminal Company, was 
also charged, in the various counts, with constructing 
and maintaining its abutment walls and causeway in 
an improper manner, and without including necessary 
protection against the seepage of waters, but the court 
directed a verdict in its favor and it is no longer a party 
to the cause. 

The evidence tended to show that the plaintiff was a 
widow, 61 years of age, who had been employed in the 
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Government Printing Office for about thirty years; that 
she lived, at the time of the accident, at 715 Twelfth 
Street Northeast, being between H and G Streets; that 
about 4.25 on the afternoon of November 22, 1909, she 
left the Government Printing Office to go to her home, 
proceeding easterly along the north side of H Street 
under the viaduct; it was near sundown and it was 
rather dark in the subway (Rec., p. 19); that she entered 
the subway at the west end, and when she had traversed 
the distance of about one-third of the length of the sub¬ 
way she slipped in “one of those slimy places where the 
water was oozing across the sidewalk, coming down from 
the wall/’ and that her clothing was more or less soiled; 
that she found the bones were broken in her wrist; that 
the day was cloudy; that she was walking perhaps a 
little brisk, returning home as any one would; that she 
looked down to see what she was walking over; that she 
always tries to be careful and is positive she looked 
down; that she did not sleep for fourteen nights, during 
which time she was attended by physicians; that her 
arm was kept in splints for six weeks; that she could 
not do the work she had been doing before the accident 
because it required both hands; that she still finds her 
arm deficient, as it has been through the three years 
since the accident; that it fails her and she can not sup¬ 
port herself with it; that she can use her fingers only 
with pain and can not turn her arm; that it is stiff and 
in trying to use it pain ensues; that her physician found 
her in an exceedingly nervous condition from pain and 
shock (Rec., p. 20); the lower end of the radius of her 
left arm was broken and the ulna was dislocated; she 
has a deformity which is perfectly visible, a weakness of 
grip and limitation of motion, and will never be any 
better (Rec., p. 21). 

The evidence further tended to show that the wet, 
slippery condition of the subway was continuous as to 
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both time and locality; that nearly the entire wall was 
wet at intervals; that moisture in the wall seemed to 
seep down over the wall and across the sidewalk and into 
the gutter; that the sidewalk as well as the roadway 
was in a slimy, slippery condition, the whole sidewalk 
being wet; that his condition continued from the time 
the subway was opened to traffic until gutters were put 
in after the accident (Rec., p. 22); that the water was 
continually seeping through the walls in dry weather as 
well as when raining; that the water which seeped through 
the abutments and over the sidewalk ran into the road¬ 
way and spread over same; that the entire length of 
760 feet*was usually wet and slimv, both sides on both 
sidewalks: that this condition was brought to the atten¬ 
tion of the Commissioners several times, as early as 
1907, and on November, 1909, they were informed that 
the conditions were offensive, obnoxious, and dangerous 
(Rec., pp. 23-24); that at the last-mentioned time the 
Acting Engineer Commissioner discussed the matter of 
drainage by gutters and downspouts (Rec., p, 25); there 
were places in the wall that were damp all the time, both 
sidewalks being wet with a slippery kind of wet; that the 
condition of the sidewalk was called to the attention of 
the Superintendent of Street Cleaning who knew and 
testified the substance thereon was a gummy, slippery 
one that covered the sidewalk (Rec., p. 26); that the 
last-named official made a report of this condition to the 
Commissioners February 16. 1909; that it was the habit 
of the street cleaning force to clean the surface of the 
roadway twice a week for a period of three or four 
months, but “unfortunately,” as testified by the super¬ 
intendent, “they did not do it as often as it was re¬ 
quired” (Rec., p. 27); that the daily sweeping by the 
white wing service was confined to the roadway; that 
apparatus for sprinkling and cleaning the sidewalk was 
used in June, July, and August, 1909, after which it was 
stopped (Rec., p. 41). 



As early as June, 1904, the Commissioners withheld 
their approval of the plan of the abutment walls, believ¬ 
ing the inclusion of detached walls to prevent seepage 
was necessary, and in July, 1905 (Rec., p. 28), the En¬ 
gineer of Highways was informed by his assistant of the 
seepage and dampness, and in the same month it was 
the subject of correspondence between the Commissioners 
and officials of the Terminal Company; that in April, 
1907, the Engineer of Highways was notified of the 
slippery condition of the roadway by reason of the “per¬ 
nicious, ” “gummy substance,” and that on one morning 
(April 8, 1907) the Assistant Engineer had noticed three 
horses which had fallen because thereof, and this con¬ 
dition of the subway continued at intervals to be the 
subject of correspondence between the Commissioners 
through 1907, 1908, and 1909 (Rec., pp. 30-36). 

POINTS AND AUTHORITIES. 

1 . 

Character of the Substance. 

The accumulation on the sidewalk, which is the sub¬ 
ject of inquiry, was not a casual deposit of water or 
mud, and is distinguished from the obstructions involved 
in the cases cited by appellant. Witness Thompson 
states (Rec., pp. 21-22) that the sidewalk and roadway 
were in a slimy, slippery condition; that the whole side¬ 
walk was wet, evidently coming through the wall and 
finding its way to the curbstone. . He observed this 
condition since the subway was opened for traffic, and 
that it continued up to a couple of years ago, when 
drainage gutters were put in. That it was not rain water 
or after effects of rain; that it was continually seeping 
through the walls in dry weather, as well as when it was 
raining. Witness Frizzell says (Rec., p. 23) that the 
entire length of the subway, 760 feet, was usually wet 
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and slimy; that water was constantly seeping through 
the retaining walls and running down on to the sidewalk 
and across the roadway; and this continued from the 
time the viaduct was constructed until sometime in 
1910, when gutters were put in; that he noticed this * 
condition all the time until the gutters were put in. 
Witness Barnes testified (Rec., p. 25) that the walls were 
very damp and looked like water was seeping through; 
that there were places where it was damp all the time; 
it was a slippery kind of wet, and though he never slipped 
on the sidewalk, he slipped on the roadway. James M. 
Wood testified (Rec., p. 26) it was a gummy, slippery 
substance that covered the sidewalk, constantly filtering 
down through the clay behind the wall, and seeping 
through to the sidewalk. Charles R. Ricketts, an em¬ 
ployee of the Street Cleaning Department, testified 
(Rec., p. 37) “of course there is some wet splotches 
comes down from the top, and of course we had to keep 
them swept on account of the grease and slime.” The 
subway was leaking and water running from the sides 
and leaking from the top; that the water was slimy and 
greasy; that it did not cover all the sidewalk, but only 
big spots and splotches. 

It appears from the above, that by reason of the 
quantity, quality, manner of occurrence, and constant 
presence of the substance there was more than a casual 
obstruction such as it would be unreasonable to expect 
the District to exercise care to remove. 

Speaking of the character of the obstruction, which is 

made the basis of complaint, this court has said in 1 

O’Dwyer vs. Market Co. et al.: 

•/ 

“There is no difference in principle between a 
dangerous obstruction in the street, resulting 
from a hole or excavation, and an equally dan¬ 
gerous obstruction resulting from matter thereon , 
which is liable to cause one to slip, and to be injured. 



The duty of the municipality is to keep the street 
free of all obstructions of every kind; and we know 
of no law or principle of justice that would 
exempt the municipality from the performance of 
that duty on the ground that there is a market, 
whether public or private, in the neighborhood.” 
(Italics supplied.) 

24 App. D. C., 81, O’Dwyer vs. Market Co. 
et al. 

We submit the reasoning of the above case is peculiarly 
appropriate to the case at bar. \\ hile the District did 
not create the dangerous condition that existed it was 
expressly charged with the care of this particular street, 
by section 10 of the act of February 28, 1903, to provide 
a union station. Moreover, it was already so charged 
by law, as has been held by all the decisions in this 
jurisdiction, including District of Columbia vs. 11 oodbury, 
136 U. S., 463; Domer vs. District of Columbia, 21 D. C. 
App., 284; Dotey vs. District of Columbia, 25 App. D. C. f . 
232. The District was confronted with a municipal 
emergency. It was aware of a most unusual condition. 

A public thoroughfare was almost constantly covered 
with a substance which its own agents, Wood and Ricketts, 
describe as being “slimy,” “greasy,” “slippery,” and 
which its Engineer and Assistant Engineer of Highways 
knew was pernicious, and likely to cause horses and, 
therefore, persons to slip (Rec., p. 29). Although the 
Commissioners had anticipated in 1904 that the plan of 
construction was insufficient to “p l0 f ec f pedestrians 
through the subway against the bad conditions” due to 
seepage (see Letter of Commissioner Macfarand, 
Jan. 27, 1908), yet the Commissioners, clothed with 
full power to reject the plans (see sec. 7, act of February 
28, 1903), contented themselves with reserving the right 
to require a. detached wall to be built in front of the 
abutments, and on April 27, 1908, they consented to “a 
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reasonable delay of the work of improving the drainage 
system (see letter of D. D. Carothers to Commissioner 
Macfarland, Rec., p. 34, and reply Rec., p. 35), and the 
record discloses that this delay continued until after the 
accident to the plaintiff, when the drainage was improved 
by putting in copper gutters. Perhaps the District 
can not be held liable for a mistake of judgment, but 
while waiting for the Terminal Company to correct this 
trouble, the District should certainly be held strictly 
to the duty of using its means and appliances and exer¬ 
cising due care to protect the public by removing the 
accretions known to be upon the sidewalk. 

The duty to keep a street in repair is ministerial and 
where the steps of a public comfort station were allowed 
to become damp, smooth, and slippery through failure 
to repair, the failure to do so to the damage of a pedes¬ 
trian was held actionable. 

141 X. Y. App. Div., 670-673, Pitman vs. City. 

“Where there are known causes operating to 
produce a defect in a way, the diligence required 
of the officers of a town or city in watching the 
way, and guarding against defects, is greater 
than might be sufficient under ordinary circum¬ 
stances; and where, therefore, a defect is pro¬ 
duced by some known permanent cause, as by 
a water conductor upon a building adjacent to a 
sidewalk, and which has been there for a long 
time, the existence of such cause may properly 
be considered by the jury in determining whether 
the officers of a city might have had notice of the 
defect by the exercise of proper care.” 

142 Mass., 536, Olson vs. City of Worcester. 

Where sand and gravel washing from a bank adjoin¬ 
ing a sidewalk formed a slope and after an accumulation 
of ice thereon plaintiff fell, held, if the accumulation of 
the sand and gravel were shown to be a concurring cause 
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without which the accident would not have happened, 
the city would be liable. 

105 N. Y., 202-208, Taylor vs. Yonkers. 

A peanut roaster maintained in a street for a long 
period of time constitutes an unlawful obstruction, and 
the village is liable for damages sustained through an 
explosion where the village officers charged with keeping 
the streets clear knew or should have known of the 
danger of such explosion. 

129 App. Div., 936, Frank vs. Warsaw, s. c. 198 
N. Y., 463. 

The above cases are cited to support the applicability 
of the reasoning in O’Dwyer vs. Market Co. (supra) to 
the case at bar. The accumulation of a particle of fruit 
or vegetable refuse on a sidewalk is not necessarily or 
even probably dangerous and would, of itself, impose 
no duty upon the city in the absence of actual notice. 
It is the circumstances accompanying its presence that 
alter the responsibility; the likelihood of a recurrence 
owing to the use to which the street is put; the increase 
of probability that if many of such particles find their 
r way to the street and large numbers of people are drawn 

to the locality the ordinarily harmless substance may 
and probably will result in damage. Again, the known 
operation of the force or agency which produces the 
substance or thing upon the sidewalk ought to influence 
^ the obligation of the municipality and that was the 

ground of decision in 141 App. Div. (N. Y.), above cited. 
And while the idea has not, perhaps, found expression 
in the overwhelming number of cases which might be 
cited, yet it would be impossible to reconcile them if it 
were not that the element of casualty, permanency, and 
► localness, so to speak, enter into the philosophy of the 

cases. This court has rejected the authority of those ice 
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and snow cases in which liability was so long held to be 
dependent upon the rough or smooth character of the 
substance (see Frazier vs. District of Columbia, 21 D. C. 
Appeals, 154-159). In the Frazier case it was the source 
of the water, the regularity of its production as well as 
its extent, that imposed the liability. 

In 102 Mass., 332, Billings vs. Worcester, cited by the 
appellant, the rule as to care is stated to be flexible and 
without uniformity in its practicable application. 

“It was not the intention of the statute to 
impose a liability for that which it is impossible to 
remedy or prevent ... the condition of the 
way in question consisted of a deposit of ice on 
the walk, more or less permanent, and entirely 
local in its character. ... I can not but 
think that upon sound principles of law the ver¬ 
dict in this case (for the plaintiff) should not be 
set aside. . . . Whenever an injury is occa¬ 

sioned to a traveler solely by the condition of 
the highway, either in respect to its construction 
or want of repair or obstructions suffered to re¬ 
main upon its surface, the question whether such 
condition amounts to a defect is ordinarily for 
the jury alone/’ 

If the above suggestions as to the philosophy of the 
rule of law are borne in mind, each case cited by ap¬ 
pellant upon this point may be easily and readily 
reconciled. 

The cases holding that mere slipperiness of a sidewalk 
is not a ground of action, are not authority in the present 
controversy. This follows from the very fact that no 
more than reasonable care is imposed upon the city in the 
matter of keeping streets free of obstructions. The 
ordinary causes of slipperiness are not usually visible to 
the officials of the city, or are so universal that they 
affect the whole city alike, and in either instance it would 
not be reasonable or practicable for the city to remove the 
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causes, while a citizen may avoid a casual obstruction, 
or a single street, when temporarily slippery, and ex¬ 
perience no unreasonable inconvenience. But when a 
street is the only one available to a large number of 
citizens, and the cause of the slipperiness is both con¬ 
stant and local, while its extent is so large as to afford 
no appreciable space unaffected by it, it would be un¬ 
reasonable to deprive the citizens of the use of the street, 
and to excuse the city for failure to make it safe, by the 
application of its resources, means, and opportunities 

to that end. 

Other circumstances shown by the record seem to us 
to have imposed upon the District the legal obligation 
to provide for the removal of this slimy, slippery sub¬ 
stance. Mr. Wood testified (Rec., p. 26) that the grade 
of this thoroughfare was very steep down grade as you 
entered the tunnel from Second Street, and ran for a 
distance of 250 or 300 feet down to the sewer trap; that 
much dirt and dust blows upon the surface of the side¬ 
walk, and together with the moisture works up into a 
paste, which makes them slippery (Rec., p. 27), and 
it is obvious that the superstructure would prevent the 
sun from having any influence on the moisture and damp¬ 
ness which made the sidewalks slippery, yet this street 
remained open, inviting pedestrians to enter foi their 
convenience. The street could ha\ e been closed to 
pedestrians during any reasonable time the Terminal 
Company might delay in making their improvements. 
But even after the letter, the Assistant Engineer of 
Highways of April 8, 1907 (Rec., p. 29), calling attention 
to the “unsafe footing,” the subway was permitted to 
remain open and in this condition until aftei the plain¬ 
tiff’s accident in October, 1909. 

Very similar circumstances and conditions were held 
to impose liability in 221 Pa. St., 266-272, Holbert rs. 
Philadelphia, decided in 1908, says the court: 
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“Magnolia Avenue is fifty feet wide, and its 
general course is north and south. Both the cart¬ 
way and the sidewalk are paved with brick. 
The Germantown branch of the Philadelphia 
and Reading Railroad crosses it at a right angle. 
Only the eastern footway or sidewalk is continued 
under the bridge and forms, with the bridge and 
its abutments, a tunnel about 30 feet long. . . . 
While there were intakes in the avenue on the 
north side of the bridge, through which water from 
the street could pass, yet the water which fell 
on the east sidewalk, and water dropping from the * 
bridge naturally ran through the tunnel to the 
south side of the bridge. The bridge prevented 
the sun from falling upon the sidewalk beneath it. 
When the plaintiff arrived at the north side of the 
bridge, she discovered some ice at the mouth 
of, and also in, the tunnel. She proceeded along 
the sidewalk, and when she was about half way 
through the tunnel she slipped on the ice, fell, 
and broke her arm in two places. A municipality 
is not liable for the general slipperiness of its 
streets, or its sidewalks occasioned by a recent 
precipitation and freezing of rain or snow. Dur¬ 
ing the night rain or snow may fall and freeze, so 
that the streets are in a dangerous condition, but 
it manifestly would be unreasonable to hold 
the city liable for injury to a pedestrian, the fol¬ 
lowing morning, caused by his falling on the side¬ 
walk. . . . While, however, the city is not 

responsible for the general slippery condition of its 
streets caused by the recent falling or freezing 
of rain or snow, yet the rule does not extend so far 
as to protect the city from liability for injuries 
caused to a person by slipping on ice in a street or 
sidewalk. Where it has accumulated (a) by reason 
of a defect in the street or walk or (6) by reason of 
the neglect to construct and maintain suitable 
drains to carry off the water. It is the duty of a 
municipality to keep its streets, including its 
sidewalks, in a reasonably safe condition, so that 
pedestrians using the sidewalks and exercising care 


13 

may do so with safety. A sidewalk may be made 
defective or dangerous by the accumulation of ice 
or snow as well as- in other ways and by other 
means. The municipality is not responsible, 
however, unless the defective condition of the 
walk is attributable to its negligence. ... In 
other words, if an injury results to a pedestrian by 
reason of a defective sidewalk, the municipality 
is liable if the defect, whatever it may be, was 
occasioned by the municipality’s negligence. These 
principles are settled by numerous authorities in 
many jurisdictions. 

“Recurring now to the case in hand, we think 
the evidence was sufficient to warrant the jury in 
finding that the plaintiff’s injuries were caused by 
the negligence of the city. They were not caused 
by the general slipperiness or smoothness of the 
sidewalk resulting from the precipitation and 
freezing of recent falls of snow or rain. . . . 

They were caused by the accumulation of ice 
which could and should have been prevented by 
the city. The conditions of the place were peculiar. 
The sidewalk was not the ordinary and usual 
open and exposed pavement. On the contrary 
it was correctly described as a tunnel. Owing to 
the grade of the street the water falling on the 
east sidewalk flowed into the tunnel. The water 
that accumulated on the bridge also fell in and 
passed through it. The direct rays of the sun 
never penetrated it. The city made no 

adequate provision for preventing the water falling 
on the walk, and that dripping from the bridge 
from flowing into and through the tunnel, or for 
the removal of the ice which in winter (p. 273) was 
produced by this water. The consequence was 
as disclosed by the evidence, that since the con¬ 
struction of the bridge the sidewalk beneath it 
has been, by reason of ice, unsafe each winter, 
for persons who had occasion to use the street/. 
This danger resulted, therefore, from causes under 
the control of the city and not from natural 
causes, such as the recent precipitation and 
freezing of rain or snow upon ordinary walks. 
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The duty of the city to make this sidewalk 
reasonably safe is as imperative as to keep the 
streets and other sidewalks of the city in a safe 
condition. As long as this tunnel is kept open and 
maintained as a public highway by the city, the 
duty to keep it reasonably safe is imperative, 
and can not be neglected with impunity.” 

1 he duty and consequent liability of the municipality 
to keep its streets and sidewalks in a reasonably safe 
condition extends to those cases where the obstruction 
or unsafe condition is brought about by persons other 
than the agents of the city. So held in case of a tool box 
on the sidewalk, 105 Ala., 170, Birmingham vs. Taloe; 
boxes on one side and opening for lights on the other side 
of the sidewalk, 61 Ill., 287, Galesburg vs. Higly; excava¬ 
tion, 66 Inch, 136, Elkhart vs. Ritter; loose electric wire, 
city ought to have known it was dangerous, 159 Mass., 
388, Bourget vs. Cambridge; 136 Michigan, 172, Mac- 
Evoy vs. Sault Ste. Marie; 89 Mo., 208, Carrington vs. 
St. Louis; 126 N. C., 381, Foy vs. Winston; 195 Pa. St., 
488, Koch vs. Williamsport; 39 Wash., 516, McKnight 
vs. Seattl'e. 

11 App. D. C ., 533, D. C. vs. Sullivan. 

43 \\ kly. Notes of Cases, Phila., Aiken vs. Phil. 

116 Mass., 420, Hawks vs. Northampton. 

2 . 

Not Excused by Lack of Funds. 

Counsel for appellant seeks to exculpate the District 
because of lack of funds to abate the nuisance by re¬ 
moving the accretions from the sidewalk. There is 
absolutely no evidence whatever of the lack of funcis 
with which to perform the duty. On the contrary, if the 
court w'ould not take judicial notice of the regular ap¬ 
propriation for white-wing service, the record discloses 


» 
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that there were funds and means in hand for the pur¬ 
pose. It appears by the testimony of Mr. Wood (Rec., 
pp. 26, 27, 40, 41), Mr. Doyle (Rec., p. 41), Ricketts 
(Rec., p. 36), Robertson (p. 38), Wheeler (Rec., pp. 38 
and 39), Spaulding (Rec., p. 39) that it had a regularly 
employed white-wing service, available for this work, 
and not shown to have any more important situation 
to deal with, yet the two workmen “regularly” detailed 
in the subway had five squares of territory to cover. 
Mr. Wood’s testimony shows that the District had an 
appropriation for the street-cleaning service (Rec., p. 27), 
and that so far from having exhausted his appropriation 
his only effort was to practice economy in its expenditure. 
Moreover, the question was fairly submitted to the jury 
as to whether the District performed its duty within its 
means, after the precedent of District of Columbia vs. 
Woodbury, 136 U. S., 463. 

But the authorities cited do not support the doctrine 
as the appellant seeks to apply it. Jones on Negligence 
of Municipal Corporations, cited by appellant, traces 
the doctrine to the case of Russell vs. Men of Devon, 2 
Term Rep., 667, the essential ground of which decision 
was that the action was not brought against any one 
capable of being sued (see sections 47, 61, 74, and 75). 
Nor has the doctrine found favor in Jones on Neg. Mun. 
Corporations; see, also, Shearman and Redfield on Neg. 
Mun. Corp., section 374. 

At all events, lack of funds is no defense where the city 
has not exhausted all the means within its control. 

113 Ala., 360, Lord vs. Mobile. 

92 Ala., 352, Birmingham vs. Lewis. 

104 N. Y., 459, Pomfrey vs. Saratoga Springs. 

76 N. Y., 329, Weed vs. Balston Spa. 

50 N. Y., 236, Hines vs. Lockport. 

81 Mich., 635, Moon vs. Ionia. 


% 



No Contributory Negligence. 

1 here was no evidence whatever of contributory negli¬ 
gence. Plaintiff entered the subway while it was yet 
daylight (Rec., p. 19); she lived on Twelfth Street be¬ 
tween Cl and H Streets and H Street was the only avail¬ 
able thoroughfare: there is nothing in the evidence that 
tends to show that the plaintiff had reason to think 
otherwise than that she could safely pass through. She 
looked down to see what she was walking over, and always 
tries to be careful (Rec., p. 20). She had the right to 
assume that the District had performed its duty that 
day and cleaned the sidewalk (see 61 L. R. A., 583-592, 
Beall vs. City of Seattle). 

It is no defense that there were other streets by which 
she could have reached the point she was aiming at (see 
Shearman and Redf. Neg., sec. 374, and 191 U. S., 247, 
Mosheval vs. D. C.). As she could only exercise care 
under the circumstances by walking carefully, it was 
clearly for the jury to say, if there were evidence to the 
contrary, whether she was duly careful or not, with the 
burden upon the defendant to establish contributory 
negligence by affirmative evidence. 

4. 

Questions of Due Care For Jury. 

Assuming the obligation of the District, to exercise 
care to provide for the removal of the slime from the 
sidewalks, a distinct conflict of evidence existed. It was 
not sufficient for the District to use some care. It 
must exercise reasonable care under all the circumstances, 
and this question was fairly and fully submitted by the 
charge of the court. 

James M. Wood (Rec., p. 27) testified, not that the 
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District regularly cleaned the sidewalk of a street on 
which there was regularly accumulating a dangerous 
substance, but that they cleaned it twice a week, for 
three or four months. That this applied to the roadway, 
and not to the sidewalk; that they only went in there 
eight or ten times on the sidewalk (Rec., p. 41), and they 
stopped using the sprinkler on the sidewalk in August or 
September, 1909; that during the period of three or four 
months, they unfortunately did not clean the surface as 
often as it was required (Rec., p. 27). All the witnesses 
for the plaintiff testified that the sidewalk was con¬ 
stantly covered with the dangerous substance, which is 
some evidence that the District did not deal appropri¬ 
ately with the situation. While appellee’s witness 
Ricketts testified (Rec., p. 37) that he went over the 
sidewalk with the machine every other day, James 
Spalding, another witness for the appellee (Rec., p. 39), 
that he can not recall that sweeping was done on the 
sidewalk too. Mr. Spalding was foreman of the gang. 
Mr. Owens, Chief Inspector of the Street Cleaning 
Service, testifies, not that they swept and washed the 
sidewalks, regularly, but as often as it was absolutely 
necessary, as often as he would find it in bad shape (Rec., 
p. 40). This in the face of evidence that the subway was 
habitually dirty, and that a large part of all the matter 
that covered the roadway reached the same by passing 
over the sidewalk. Assuming that the court will not 
weigh the evidence on appeal, we have a verdict of a jury 
finding negligence, and the confirmation thereof by the 
court which was charged with reviewing the same on 
motion for a new trial. 

It must be borne in mind that the littered condition of 
the sidewalk was general and constant according to the 
plaintiff’s evidence; that the substance reached all parts 
of the sidewalk from the same source and was contin¬ 
uous, as to time and locality, so that the District was 
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charged not only with notice of these facts, but called 
upon to deal with the situation accordingly, else all its 
care would be nugatory. And, we submit, that the 
generally unsafe condition of the sidewalk tends, not 
only to charge the District with constructive notice of 
the obstruction causing the injury (see 89 Pacific Rep., 
256, Roswell vs. Davenport), but.also lays a foundation 
for the proof as to the condition of the entire sidewalk. 

A arious officers of the District are shown to have had 
knowledge of the obstruction, and this is sufficient to 
charge the District with notice (see 81 N. E. Rep., 644, 
Mason vs. Winthrop). 

I pon the whole case, we submit there was no sub¬ 
stantial error and that the appellee should not be sacri¬ 
ficed to any controversy existing between the District 
and the Terminal Company, as to which is responsible 
for her injuries. As stated by counsel and ruled by 
the court (Rec., p. 54) that, as to the District, the lia¬ 
bility asserted and relied upon was for failure to remove 
accretions from the sidewalk, and that there was no 
objection to any document bearing upon that subject or 
upon the question of notice. An examination of the 
documents offered by the District shows no bearing 
upon those subjects, and we submit that, like the case of 
Frazier vs. The District of Columbia (supra), the sole 
question was for the jury. 

Respectfully submitted. 

JAMES B. ARCHER, 

JNO. LEWIS SMITH, 

Attorneys for Appellee. 












